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ADVERTISEMENT. 



ONLY a few copies of this pamphlet, sent by 
the distinguished Author to his private friends, 
have reached this country. It was published in 
America, by the authority and at the expense of 
the General Assembly of the State of Louisiana, 
under the title of a " Report made to the General 
Assembly of the State of Louisiana, on the^plan of 
a Penal Code for the said State." It contains the state- 
ment and development of principles of the highest 
importance, which cannot but be read in England 
with interest. There are persons, whom it is im* 
portant to inform, who will be anxious to know 
how some of our institutions are viewed, and how, 
when full liberty is allowed to change them, they 
are modified by an enlightened Legislator, who is 
uninfluenced by our prejudices, and unfettered by 
our customs ; and this inquiry is calculated not 
merely to gratify curiosity, but to afford instruc- 
tion. America owes much to England; more than 
it is possible for any American or Englishman to 
estimate. May she prove herself worthy of the 
toon, by continuing to extend and perfect the 
noble institutions she has received from this source, 
and may she pay back the benefit by exciting her 
benefactress to emulate her example ! 
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ADVERTISEMENT. 



It is in the hope that the publication of this 
pamphlet in England may contribute in some 
degree to produce an effect so much to be desired, 
because so much needed, that it is given to the 
British Public. 

■s. 

London, September, 1824. 



AN ACT 



RELATIVE 



To the Criminal Laws of this State. 



WHEREAS it is of primary importance, in every 
well-regulated state, that the code of Criminal law 
should be founded on one principle, viz. the pre- 
vention of crime, that all offences should be clearly 
and explicitly defined, in language generally under- 
stood : that punishments should be proportioned to 
offences ; that the rules of evidence should be ascer- 
tained as applicable to each offence ; that the mode 
of procedure should be simple, and the duty of ma- 
gistrates, executive officers and individuals assisting 
them, should be pointed out by law ; and whereas 
the system of criminal law, by which this state is 
now governed, is defective in many, or all of the 
points above enumerated, therefore: 

Section 1. Be it enacted by the senate and 
house of representatives of the state of Louisiana , 
in general assembly convened. That a person learned 
in the law, shall be appointed by the senate and 
house of representatives at this session, whose duty 
it shall be, to prepare and present to the next ge- 
neral assembly, for its consideration, a code of 
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criminal law in both the French and English lan- 
guages, designating all criminal offences punishable 
by law ; defining the same in clear and explicit terms ; 
designating the punishment to be inflicted on each ; 
laying down the rules of evidence on trials ; direct- 
ing the whole mode of procedure, and pointing out 
the duties of the judicial and executive officers in 
the performance of their functions under it. 

Section 2. And be it further enacted, That 
the person so to be chosen, shall receive for his 
services such compensation as shall be determined 
by the general assembly, at their next session, and 
that a sum of five hundred dollars shall be paid to 
him on a warrant of the governor, upon the state 
treasury, to enable him to procure such information 
and documents relative to the operation of the im- 
provements in criminal jurisprudence, particularly 
of the penitentiary system in the different states, 
as he may deem useful to report to the general as- 
sembly in considering the project of a code : he 
-shall account to the general assembly, in what man- 
ner the said five hundred dollars has been dis- 
posed of. 

Approved^ February 10, 1820. 



WE, the undersigned, Secretary of the Senate 
and Clerk of the House of Representatives of the 
State of Louisiana, do hereby certify, that on the 
thirteenth of February, in the year of our Lord, one 
thousand eight hundred and twenty-one, Edward 
Livingston, Esq. was elected and appointed by 
the joint ballot of the general assembly of said 
state, to draw and prepare a Criminal Code. In 
testimony whereof, we have hereunto set our hands. 

New-Orleans, March 28th, 1822. 
(Signed) J. CHABAUD, 

Secretary of the Senate. 

(Signed) CANONGE, 

Clerk of the House of Representative*. 



RESOLUTIONS. 



RESOLVED, by the Senate and House of Repre- 
sentatives, in general assembly convened^ That the 
general assembly do approve of the plan proposed 
by Edward Livingston, Esq., in his report, 
made in pursuance of the act, entitled " an act 
relative to the criminal laws of this state," and 
earnestly solicit Mr. Livingston to prosecute this 
work, according to said report ; that two thousand 
copies of the same, together with the part of the 
projected code thereto annexed, be printed in 
pamphlet form ; one thousand of which shall be 
printed in French and one thousand in English, 
under the direction of the said Edward Livingston, 
Esq, of which five copies be delivered to each 
member of the present general assembly, fifty 
copies to the governor, one copy to each of the 
judges of the supreme court, the district judges, 
the judge of the criminal court, the attorney- 
general and district attornies, the parisb judges, 
two hundred copies to the said Edward Livingston, 
Esq. ; ^nd that the balance shall be for the use of 
the stale, of which one half shall be deposited into 
the hands of the secretary of the senate and clerk 
of the house of representatives, and the other half 
in the office of the secretary of the state. 



And be it further Resolved, That the governor 
be requested, and is hereby made his duty, to con- 
tract for the printing of said work, and to pay for 
the same out of the contingent fund. 

And be it further Resolved, That a sum of one 
thousand dollars be paid to Edward Livingston, 
Esq. on his warrant, out of the treasury of the state, 
to be on account of the compensation to him 
allowed, when his work shall be completed. 

(Signed) A. BEAUVAIS, 

Speaker of the House of Representatives. 

(Signed) J. POYDRAS, 

President of the Senate. 

Approved, March 81, 182?. 

(Signed) T. B. ROBERTSON, 

Governor of the State of Louisiana. 



tO THE HONORABLE 



The Senate and House of Representatives 



OF THE 



STATE OP LOUISIANA, 



IN GENERAL ASSEMBLY CONVENED. 



Having been honored by an appointment at the 
last session, to perform the duties required by an 
" act relative to the criminal laws of the state," I 
have thought it necessary to report to the general 
assembly, the progress that has been made in the 
work, and the reasons which have prevented its 
completion. In undertaking those duties, I relied 
much on the aid which I expected to derive from 
the other states ; for, although none of them has 
framed a code on so comprehensive a plan as that 
contemplated by our law, yet most of them have 
established the penitentiary system, which is in- 
tended to form the basis of our legislation on this 
subject. Before I could avail myself of the advan- 
tage which those experiments afforded, it was ne- 
cessary to know, with precision, their results. This 
information could only be obtained by collecting 
the returns and official reports of the. different es- 
tablishments, and inducing men of eminence and 
abilities to communicate their observations on the 

B 



subject. Knowing also the advantage to be derived 
from a comparison of the opinions of eminent jurists 
and statesmen on other leading principles, which 
must be embodied in the system, I addressed several 
copies of the annexed circular letter to the governors 
of each state, with tlje request, that they might be put 
into the hands of men, from whom the desired in- 
formation might be expected : these, as well as a 
number of similar applications, I did hope would 
have procured a body of informatioa useful not only 
to me in framing the work, but to the legislature in 
judging of it. 

. This hope has, however,, as yet, been but partially 
realized, I have received returns of the state of 
tjtie penitentiary only from Massachussets. Gover- 
nor Wollcott and Judge Swift of Couaecticitfi. 
Chancellor Kent of New York, Judge Holman of 
Ohio, Mr. Rawle of Penpsylvani^, Mr. Bowen of 
Rhode Island, Mr. Brice of Maryland, and Colonel 
JoUbsjou of Kentucky, have communicated to m$ 
some useful information ; with these exceptions, th$ 
gentlemen to whom. my letters were addressed, hav$ 
-been too much occupied in their owo states tot 
attend to th$ affairs of ours. 

Our minister iu England has had the goodness tq 
send to me the reports of the committees, of the 
house, of commons, appointed to enquire itotP the* 
propriety of a revision of their pe&al law$, 4ocui 
ments of great utility, to shew th^ operation of th« 
law we have partially adopted in th^t country froq& 
ijtbich we have borrowed it* , , 

It appears, that these reports are not. easily pea* 
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cured, and that Mr, Rush was indebted for them to 
Mr. Jeremy Bentham, whose writings have thrown 
bo much light on the subject of criminal legislation; 
and who, in a note addressed to Mr. Rush, on our 
undertaking, has made a suggestion which he will 
find has hot been disregarded; 

I certainly lost some time in waiting for answers 
to my letters, but I cannot, in candor, state thia, 
(even with the necessary attention to my profess- 
ional • business) to have been the only cause why 
the task I have undertaken is not yet fully per- 
formed. 

I never 00 Jar over-rated my own powers, as to 
suppose that the whole plan would be executed in 
the abort interval between the two sessions, but I 
did think, that parts of it might be prepared, and 
submitted for the sanction of the present legislature, 
leaving the others to be acted upon at a future pe- 
riod. A closer view of the subject, however, con- 
vinced me of my error. In establishing the prin- 
ciples on which the work was to be framed, and 
tracing the plan of its different divisions, I found 
that its parts were so closely connected, and that 
continued references from the one to the other, 
were 00 unavoidable, as to render it difficult fairly to 
judge of, or decide on, any part without examining 
the whole, I therefore determined to report to the 
general assembly r the progress I had made, to en- 
velope the plan on which I proposed to execute the 
work, to give them some of the detached parts as 
specimens of the execution, and then to take. their 
direction whether k should be completed or not. * 

b 2 
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The introductory notice herewith submitted, gives 
the different divisions of the code, into books, chap- 
ters and sections ; the whole is subdivided into arti- 
cles, numbered progressively through each book, so 
that citations may be made by referring to the arti- 
cle and book only. A continued numeration of the 
articles, through the whole work, has been found, 
in other instances, inconvenient,' and carrying the 
numbers through each chapter or section only, en- 
creases the difficulty of reference. In the same 
notice, will be found some general provisions, made 
to obviate the necessity of those repetitions, which 
encreased the barbarism of our legal language ; but 
the omission of which has sometimes counteracted 
the intent of the legislature. The instance of two 
statutes, which were made in England, to punish, 
the one the stealing of horses, and the other the 
stealing of a horse, is familiar to lawyers ; and in* 
deed it has been doubted by some, whether a third 
statute were not necessary, to include the female 
part of the species. 

One other article in this notice, points to a method, 
which will also, it is supposed, tend to render the 
.code both explicit and concise. Technical terms 
are never used in the work, where common ex- 
pressions could be found to give the same idea. 
The employment of them, however, is, in many in- 
stances, unavoidable. In all such cases, and when- 
ever a word, or a phrase, is either ambiguous, or 
•employed in any other sense than that which is 
given to it in common parlance, it becomes necessary 
to .explain the precise meaning which is attached to 



it in the code. To this end, whenever any 'suck' 
expressions occur in the course of the work, they 
are to be printed in a particular character, which 
will serve as a notice, that they are defined aind ex-^ 
plained. These definitions and explanations form 
the first book. 

This, though necessarily the first in numerical 

order, it is 'obvious, must be the last executed. 
The words requiring explanation are noted, and 
the definitions written, as the work progresses ;' 
when complete, it will be submitted to men un- 
versed in the language of the law, and every word 
not fully understood by them, will be marked for 
explanation. The foregoing parts of the plan are' 
believed to be n£w, and therefore require the : 
stricter attention to the propriety of their enactment: 
they suggested themselves to me, as the means of 
making the work, at once concise, and easily com- 
prehended by those who are most interested in 
understanding it. 

: The second book begins with a preamble, which* 
states the reasons that called for the enactment of a 
criminal code, and which sanctions, by a solemn 
legislative declaration, the principles on which its 
several provisions are founded. These principles 
once studied, and after proper discussion adopted,' 
will serve as a standard to measure the propriety of 
every other part of the code: with these rules con- 
stantly before us, and duly impressed on our minds, 
we can proceed with confidence and comparative 
eese, to the task of penal legislation ; and we may 



6 

see at a glance, or determine by a single thought, 
whether any proposed provision is consonant to 
those maxims which we have adopted as the dic- 
tates of truth. The incongruities which have per- 
vaded our system will disappear ; every new. enact- 
ment will be impressed with the character of the 
original body of laws ; and our penal legislation 
will no longer be a piece of fretwork exhibiting the 
passions of its several authors, their fear?, their 
caprices, or the carelessness apd inattention, with 
which legislators in all ages and in every country, 
have, at times, endangered the lives, the liberties* 
9nd fortunes of the people, by inconsistent pro* 
yisions, cruel or dispropojtipned punishments, 
$i)d a legislation, weak and wavering, because 
guided by no principle, or by one that w^s con- 
tiqually changing, and therefore could seldom be 
rjght. This division pf the code, is deemed to be 
of the highest importance, all the other parts will 
derive their character from this; it is the founda*- 
tion of the whole work, and if well laid, the super- 
structure raised in conformity to it, cannot be essen- 
tially faulty. It is the result of much reflection, 
guided by an anxiety to discover the truth, and to 
express it with precision. 

, The remainder of the second book is devoted to 
the establishment of general dispositions, applicable 
tp the exercise of legislative power in penal juris-* 
prqdeqce ; to prosecutions and trials ; to a designa* 
tjon of the persons who are amenable to the provi- 
sions of this code ; to a statement of the circum- 
stances under which, aijtfc that would otherwise 



be offences, maybe justified or excused ; to the 
repetition of offences; to *he situation of different 
persons participating in the same offence, as prin- 
cipals, accomplices, or accessaries. _ • 

The enunciation of these general provisions, it is 
supposed, will greatly tend, not only to et . cidate, 
but, abridge. the work; by throwing them nto a 

single chapter, memory is assisted* order is better 
preserved^ and repetition very much avoided. 
Among those which relate to the exercise of legis- 
lative power* are some that ought particularly to 
fix the attention of the general assembly; such is 
one for the exclusion of that class of offences which 
figures in J the English, and most other penal codes, 
drtdtfr die vague description of offences against the 
laws of morality, of nature, and of religion. The 
will of the legislature is established as the only rule; 
and the crude and varying opinions of judges, as to 
the ektent of this uncertain code of good morals, is 
no longer to usurp the authority of law. Con- 
nected wkh this, is the provision which prohibits 
the punishment of any act riot expressly forbidden 
by the-Ietter of the law, under the pretence, that it 
oemes within its spirit. 

By the criminal taws which now govern us, most 
offences are described- in the technical words of the 
English jurisprudence, and we are referred to it for 
their explanation ; hence bur judges have deemed 
themselves bound to adopt those definitions which 
have been given by the English courts, and the 
wfcole tram of constructive offences has beer* 
brought into our law. The institution of the trial 
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by jury, the rare infliction of torture ; and in latter 
times, the law of habeas corpus, gave a decided 
superiority to the penal law of England over that of 
its neighbours. The nation, unfortunately, mis- 
took this superiority for perfection ; and while they 
proudly looked down on the rest of Europe, and 
reproached them with their tortures, their inqui- 
sitions and secret tribunals, they shut their eyes to 
the imperfections of their own code. Prisoners 
were denied the assistance of counsel ; men were 
executed because they could not read ; those who 
refused to answer were condemned to die under the 
most cruel torture. Executions for some crimes 
were attended with butchery that would di&gust a 
savage. The life and honour of the accused, were 
made to depend on the uncertain issue of a judicial; 
combat. A wretched sophistry introduced the 
doctrine of corrupted blood. Heretics and witches 
were committed to the flames. No proportion was 
preserved between crimes and punishments. The 
cutting of a twig and the assassination of a parent ; 
breaking a fish-pond and poisoning a whole family, 
or murdering them in their .sleep, all incurred the 
same penalties ; and two hundred different actions, 
many not deserving the name of offences, were 
punishable by death. This dreadful list was en- 
creased by the legislation of the judges, who 
declared acts which were not criminal under the 
letter of the law, to be punishable by virtue of its 
spirit. The statute gave the text, and the tribunals, 
wrote the commentary in letters of blood ; and ex- 
tended its penalties by the creation of constructive 



offences. The va£ue, and sometimes unintelligible 
language, employed in the penal statutes ; and the 1 
discordant opinions of elementary writers, gave a 
colour of necessity to this assumption of power;' 
and the English nation have submitted to the legis- 
lation of its courts, and seen their fellow subjects 
hanged for constructive felonies ; : quartered for con- 
structive treasons; and roasted alive for construc- 
tive heresies, with a patience that wotild be asto-* 
nishing, even if their written laws had sanctioned 
the butchery. The first constructive extension of a 
penal ; statute beyond its letter is an ex post fecttf 
law, as regards the offence to which it is applied ; 
and is an illegal assumption of legislative power, so 
far as it establishes a rule for future decisions. • In 
our republic, where the different departments of 
government are constitutionally forbidden to inter- 
fere with each others functions, the exercise of this? 
power would be particularly dangerous ; it was, : 
therefore, thought proper to forbid it by an express 
prohibition. Some actions, injurious to society/ 
may by this means be permitted for a time, but it 
was deemed infinitely better to submit to this tem- 
porary inconvenience, than to allow the exercise of 
a power, so much at war with the principles of our 
government. It may be proper to observe, that thie* 
fear of these consequences is not ideal, and that the 
decisions of all tribunals, under the common law, 
justify the belief, that without some legislative 
restraint, our courts would riot be more scrupulous 
than those of other countries, in sanctioning this 
dangerous abuse. In another part of the code, it 
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is intended to insert a provision, to bring before the 
legislature, at stated periods, all those cases, in 
which the operation of the law is supposed to fall 
short of, or to extend beyond the intention of those 
who framed ;it ; the defects, if really such, will 
then be cyred by the power legally authorized to 
apply. the remedy ; the harmony of our constitu- 
tional distribution of powers will be undisturbed ; 
and the ends of public justice attained with greater 
Regularity and better effect, 

$t Our constitution, containing a very imperfect 
declaration of rights, leaves the legislative power 
entirely uncontrolled in some points, where restraint 
\ias, in most free governments, been deemed essen- 
tial ; a majority may establish their religion, as that 
9C the state; non-conformity may be punished as 
heresy ; ; ; ajad even the toleration of other creeds may 
be refused ; without violating any express constitu- 
tional l^w. Corruption of blood may be established, 
^nd it is even somewhat doubtful, whether, strictly 
speaking,, it does not, under the general terms in 
which the rules of the common Jaw are adopted, 
oow e>i$f .. No legislative act can apply an effec- 
tual remedy to these and other constitutional de- 
fects;, but their existence has called for a longer 
enunciation of general principles in the.icode, than 
would otherwise have been necessary* Our suc- 
cessors .will not be bound to observe them, but we 
shall evince our own conviction of their truth-; and 
by impressing them on the minds of our constitu- 
ent?, render any attempt to undermine or destroy 
$ep^ jpore difficult and moi#. odjoijs. A^know- 
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ledgcd truths in politics and jurisprudence, cati 
never be too often repeated. When the true prin- 
ciples qC legislation are impressed on the minds of 
the people ; when they see. the reasons of the laws 
by which they are governed) they will obey them 
with cheerfulness, if just, and know how to change 
them, if oppressive* The reporter, therefore, has 
thought it an essential part of his duty,, to fortify 
the precepts of the projected code, by. assigning the 
reasons on which they are founded ; thus to open 
the arcana of penal legislation, and to shew that the 
mystery in which it has hitherto been involved, was 
not inherent in the subject, but must disappear, 
whenever its true principles are developed. 

Among the general provisions, is also found one, 
asserting the right tp publish, without restraint, the 
account of all proceedings in criminal courts* and 
freely to discuss the conduct of judge?, and other 
officers employed in administering justice. That 
this may be done more effectually, it is provided, 
that the judge shall, at the request either of the 
accused or of the prosecutor, state, and record his 
decisions, with the reasons on which they are 
founded. In a subsequent part of the work, it 
will be made the duty of. a particular officer, to 
publish accurate accounts of all trials, remarkable 
either for the atrocity .of the offence, or the import- 
ance of the principles decided in the course of the 
proceeding. Publicity is an object. of such import- 
ance in free governments, that it not only ought to 
be permitted, but must be secured by a species of 
compulsion. The people must be forced to know 
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what their servants are doing, or they will, like 
other masters, submit to imposition, rather than take 
the trouble of enquiring into the state of their 
affairs. No nation ever yet found any inconve- 
nience from too close an inspection into the con- 
duct of its officers ; but many have been brought to 
ruin, and reduced to slavery, by suffering gradual 
imposition and abuses, which were imperceptible 
only because the means of publicity had not been 
secured. In modern times, the press is so power- 
ful an engine to effect this, that the nation which' 
neglects to employ it, in promulgating the opera- 
tions of every department in government, can nei-» 
ther know, nor deserve the blessings of freedom.' 
The important task of spreading this kind of in- 
formation, ought not, therefore, to be left to the 
chance of private exertion ; it must be made a 
public duty ; every one employed in the adminis- 
tration of justice, will then act under the conviction, 1 
that his official conduct and opinions will be dis- 
cussed before a tribunal, in which he neither pre- 
sides nor officiates. The effects of such a convic- 
tion may be easily imagined, and we may fairly 
conclude, that in proportion to its strength, will be 
the fidelity and diligence of those upon whom it 
operates. 

By our constitution, the right of a trial by jury is 
secured to the accused, but it is not. exclusively 
established. This, however, may be done by law, 
and there are so many strong reasons in its favour, 
thai it has been thought proper to insert in the code, 
a orecise declaration, that in all criminal prosecu- 
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tions, the trial by jury is a privilege which cannot 
be renounced. Were it left entirely at the option 
of the accused, a desire to propitiate the favour of 
the judge, ignorance of his true interest, or the 
confusion incident to his situation, might induce 
him to wave the advantage of a trial by. his coun- 
try, and thus, by degrees, accustom the people to a 
spectacle they ought never to behold ; a single man 
determining the fact, applying the law, and dis- 
posing, at bis will, of the life, liberty, and reputa- 
tion of a citizen. 

In proposing this change in our law, I may be 
permitted to make a few reflections, to shew its 
importance. The trial by jury formed no part of 
the jurisprudence of the different powers which 
governed Louisiana, prior to its last session. It 
was first introduced when the province became in- 
corporated with the united states, as one of its ter- 
ritories. By the first act for effecting this union, 
the trial by jury was established in capital cases; 
and in all others, both civil and criminal, was left, 
as in all cases it is now, optional with the 
parties. In the second grade of government, it 
was provided, that the people should have the 
benefit of the trial by jury, but it was. not declared 
the only mode of trial ; and our state constitution 
has adopted it in criminal cases, nearly in the same 
words. This indifference in our constitutional 
compacts, to an institution of such vital import- 
ance, has had the most injurious consequences, 
which have been encreased by subsequent provi- 
sions. In civil cases, it is already banished from 
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our courts* or used only as ah engine of delay, or 
as an awkward and oppressive vehicle for trans- 
mitting testimony, to be decided on by the su* 
preme court. This degradation of the functions of 
jurors, in cases of property, certainly does not tend 
to render them respectable in cases affecting life and 
liberty. In criminal cases, the attoirney«-generaJ, I 
believe, demands a trial by jury, as he has a right 
to do, in all serious cases, even where the accused 
is willing to wave it. But a prosecutor, less friendly 
to the institution, and a judge more desirous to en- 
crease his powers, than the gentlemen who now fill 
those stations, could easily find means to make the 
jury as useless, as rarely employed,, and as insigni- 
ficant in a criminal court,' as our laws have already 
made it in those of civil jurisdiction. 

Those who advocate the present disposition of 
our law, say— admitting the trial by jury to be an 
advantage, the law does enough, when it gives the 
accused the option to avail himself of its benefits ; 
he is the best judge whether it will.be useful to 
him ; and it would be unjust to direct him in so 
important a choice. This argument is specious, 
but not solid. There are reasons, and some have 
already been stated, to shew, that this option, in 
many casess cannot be freely exercised. There is, 
moreover, - another interest, besides that of the 
culprit, to be considered ; if he be guilty, the state 
has an interest in his conviction; and whether 
guilty or innocent, it has a higher interest, that the 
feet should be fairly canvassed before judges inac- 
cessible to influence, and unbiassed by any false 



views of official duty. It has an interest in the 
character of its administration of justice, and a 
paramount duty to perform* in rendering it free 
from suspicion. It ia not true* therefore, to say, 
that the laws do enough, when they give the choice 
(even supposing it could be made with deliberation) 
between a fair and impartial trial, and one that k 
liable to the strongest objections. They must do 
more, they must restrict thai choice,, so as not to 
suffer an ill-advised individual to degrade them into 
instruments of rain, though it should be voluntarily 
inflicted ; or of death, though that death should bs. 
suicide. 

Another advantage of rendering this mode of trial 
obligatory is, that it diffuses the most valuable in- 
formation among every rank of citizens; it is a 
school, of which every jury that is empanelled, m 
a separate class ; where the dictates, of the: laws, 
and the consequences of disobedience to them* 
are practically taught. The frequent exercise of 
these .important functions, moreover, gives a sense 
of dignity and self-respect, not only becoming to 
the character of a free citizen, but which adds t<> 
his private happiness. Neither party spirit, nor 
intrigue, oor power, can deprive him of this share* 
in the administration of justice, though they can* 
humble the pride of l^yery other office, and vacate 
every other place. Every time he is called to act 
ia th;s capacity, he must feet, that though perhaps* 
placed ia the humblest station, he is yet 'the guar- 
dian of the life,, the liberty, and the reputation of hi* 
feltew-eitiaens, against injustice and oppression ? 
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and that, while his plain understanding has been 
found the best refuge for' innocence, his incorrup- 
tible integrity is pronounced a sure pledge that 
guilt will not escape. A state, whose most ob- 
scure citizens are thus individually elevated to per- 
form these august- functions ; who are, alternately, 
the defenders of the injured, the dread of the guilty, 
the vigilant guardians of the constitution ; r without 
whose consent no punishment can be inflicted, no 
disgrace incurred ; who can, by their voice, arrest 
the blow of oppression, and direct the hand of 
justice where to strike:— such a state can never 
sink into slavery, or easily submit to oppression, 
%/ Corrupt rulers may pervert the constitution ; ambi- 
tious demagogues may violate its precepts ; foreign 
influence may control its operations -, but while the 
people enjoy the trial by jury, taken by lot from 
$mong themselves, they cannot cease to be free* 
The information it spreads; the sense of dignity 
and independence it inspires ; . the courage it creates, 
will always give them an energy of resistance, that 
can grapple with encroachment ; and a renovating 
spirit that will make arbitrary power despair. The 
enemies of freedom know this ; they know how 
admirable a vehicle it. is, to convey the contagion of 
those liberal principles, which attack the vitals of 
their power, and they guard against its introduction 
with more care, than they would take to. avoid pes- 
tilential disease. In countries where it already ex- 
ists, they insidiously endeavour to innovate, because 
they dare not openly destroy ; changes inconsistent 
with the spirit of the institution are introduced, . 
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under the plausible pretext of improvement; the, 
common class of citizens are too ill-informed . to 
perform the duties of jurors— a selection is neces-, 
sary. This choice must be confided. to an agent of, 
executive power, and must be made among the, 
most eminent for education, wealth, and respecta- 
bility; so that, after several successive operation* 
of political chemistry, a shining result m^y be. 
obtained, freed, indeed, from all republican dross, 
but without any of the intrinsic value, that is found 
in the rugged, but inflexible integrity, and incor- 
ruptible worth of the original composition* Men, 

* 

impanelled by this process, bear no resemblance , 
but in name, to the sturdy, honest, unlettered 
jurors* who. derive no dignity but from the. per-i 
formance of their duties; and the momentary exer- 
cise of whose functions, gives no time for the work 
of corruption, or the effect of influence or fear^ 
By innovations such as these, the institution is so. 
changed, as to leave nothing to attach the affec- 
tions, or awaken the interest of the people, and it 
is neglected as an useless, or abandoned as a mis- 
chievous, contrivance. , i 
. In England, the panel is made up by an officer of 
the, crown ; but there are many correctives which 
lessen the effect of this vice* The return,, except 
in very special cases,, is made, not with a.view to 
any particular cause, but for the trial of all that are . 
at issue; and out of a large number returned on 
the panel, the twelve taken for the trial, are desig- 
nated by lot: in capital cases also, the extent to . 
which challenges are allowed, is calculated to defeat 

c 
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iky improper practices ; and when we add to this 
the general veneration for this* mode of trial, the' 
force 6f public opinion, guided by a spirit which it 
has created, and diffused, and perpetuated, we shail 
aee> the reason Why the trial by jury, though by m» 
means perfectly organised, isy in that country, 
justly considered as the best security tot the liber* 
ties of the people ; and Why, though they behold 
With a shameful indifference, a domineering aristo^ 
ertcy, Corrupting their legislative, and encroaching 
oh theit executive branches of government, they 
y*t boast, flrith reasdn, of the independence of their 
judiciary* ennobled as it te with the trial by jury; 
VFe hate received thte invaluable inheritance frota 
otfr British ancestors : let us defend, aflrf knprotfe, 
and perpetuate it ; not only that we may GCtrselves 
*flj&y Hs advantages, but, that if this, with the prin- 
ciple 6f free representation in government^ and that 
admirable contrivance for securing personal liberty, 
the Writ of habeas crityufc* should chance to be cor- 
rispted or abolished ki the country from whence we 
derived tfeem, vte may return the obligation we 
have received, by offering for tfdopttoti* to airegette-' 
aated state* those great Institution* of freedom esta- 
Wished by ancestors common to them and the 
fece of frfeeihen, by wh60e* labours* experience and 
talour, they trill have been perfected and preserved. 
In fratice* fhte ttode 6f trial Wad introduced 
4ttring the revolution, but Was afterwards found iri- 
convenient to the eiercfee 6f the imperial power. 
By the code of 1808, it Was do Modified m to leave 
scarcely a tesembfonce of its origin ; it bgeatoe a 
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select corps of sixty men, chosen by the prefect, 
who held his office at the will of the crown. It was 
reduced by successive operations (all by the king's 
officers) to twenty-one ; out of which the accused^ 
had the illusory privilege of excepting to nine; and 
the votes of the majority of the remaining twelve*, 
combined, in no very intelligible manner, with the 
opinions of the bench, decided his fate. Yet even 
under this vicious constitution, juries have some- 
times been found to interpose betweea executive 
power and its victims ; and the very name (for it is, 
in feet, very little more) of the trial by jury, is now 
under the monarchy of France, the object of royal . 
jealousy and fear. 

With these examples before us, ought we not, 
in framing a new code, to impress on the minds of 
our constituents, a sacred attachment to this institu- 
tion ? So .venerable for its antiquity ! So wise in 
theory! So efficient in practice! So simple in 
form ! In substance so well-adapted to its end ! The 
terror of guilt, the best hope of innocence ! Vene- 
rated by the friends of freedom, detested and ab- 
hocred by its foes ! Can we too religiously guard 
this sanctuary into which liberty may retire in times 
(God long avert them from our country), when cor- 
ruption may pervert aod faction overturn, every 
other institution framed for its protection ? Even in 
such times, the nation need not despair. A rege r 
aerating spirit will never bfc extinct, while this ad- 
mirable contrivance for its preservation exists: 
fostered in this retreat, it will gradually gather 
Strength, and in due time will walk abroad in its 

• c2 
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majesty- over the land, arrest the progress of arbitrary- 
power, strike ofi the shackles which it has imposed, \ 
and restore the blessings of freedom to a people •» 
still conscious of their right to enjoy them. 

If these reflections should chance to be seen hr 
the other states, they will be considered as a, trite , 
repetition of acknowledged truths : here, I have some', 
reason to apprehend they will be thought proble-'. 
matical assertions. But whatever may be their • 
effect, I should, with my ideas of their importance,- 
have been guilty of a dereliction of duty, had I failed > 
to present them. All, however, I think on the, 
subject, more than any language at my command 
can express, is contained in a single felicitous sen- 
tence, written by a man as eminent for learning and 
genius, as he is admired for the purity of his prill- . 
ciples, and his attachment to the institutions of free-/ 
dom — speaking of jurors, he calls them — 

" Twelve invisible judges, whom the eye of the % 
corrupter cannot see, and the influence of the 
powerful cannot reach, for they are no where to be ! , 
found, until the moment when the balance of justice/ 
being placed in their hands, they hear, weigh, de- 
termine, pronounce, and immediately disappear, ^ 
and are lost in the crowd of their fellow-citizens."* 

The other provisions of this book, either require a 
no particular elucidation, or will receive it wheir' 
the work is presented for adoption. 

It may, however, be proper to notice a change 
which is proposed in the law of principals and ac- 

« ' * • 

* Duponceau's address at the opening of the Jaw academy at 
Philadelphia. t 
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cessaries. As it now stands, two species of offenders 
are designated by this general name ; distinguished 
by an awkward periphrase, into " accessaries before 
the fact," and " accessaries after the feet." As there 
is scarcely any feature in common between the offen- 
ces designated by these two denominations, I have 
taken away the general appellation, and called the 
first an accomplice, leaving the description of acces- 
sary exclusively to the second. In fact, how c^ii 
the odious offence of plotting a crime, and insti- 
gating another to perform that which the contriver 
has not courage himself to execute; how can this 
be assimilated to the act of relieving a repentant and 
Supplicant offender, who invokes our pity, and relies 
on our generosity ? An act, which, though justice 
may censure, humanity cannot always condemn. 
The first class now includes some acts which are so 
much identified with those which constitute the 
Offence, that it was thought more simple, as well as 
more just, to arrange them under the same head, 
.and by destroying useless distinctions, greatly re- 
strict the number of crimes of complicity. 

Under the second head, our law now calls for the 
punishment of acts which, if not strictly virtues, 
are certainly too nearly allied to them to be de- 
signated as crimes. The ferocious legislation which 
first enacted this law, demands (and sometimes 
under the penalty of the most cruel death) the sa- 
crifice of all the feelings of nature; of all the sen- 
timents of humanity ; breaks the ties of gratitude 
and honour ; makes obedience to the law to consist 
in a dereliction of every principle that gives dignity 
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to man, and leaves the unfortunate wretch, who has 
himself been guilty of no offence, to decide between 
a life of infamy and self-reproach, or a death of dis- 
honour. Dreadftil as this -picture is, the original 4s 
found in die law of -accessaries afterthe feet. If the 
father commit treason, the son must abandon, or 
deliver him tip to the executioner. If the -son be 
guilty of a crime, the stern dictates of our -law re- 
quire, that his -parent- that the verymo&er who 
bore him ; that his aisters and brothers, the com-* 
panions of his infancy, should expel nature frort* 
their hearts, and humanity from their feelings ; that 
they should barbarously discover his retreat, or with 
inhuman apathy, abandon him to his fate. The 
husband is even required to betray his wife, the 
mother of his children ; every tie of nature or affec- 
tion is to be broken, and men are required to be 
faithless, treacherous, unnatural and cruel, in order 
to prove that they are good citizens, and worthy 
members of society. This is one instance, and we 
shall see others, of the danger of indiscreetly adopt- 
ing, as a divine precept applicable to all nations, 
those rules which were laid down for a particular 
people, in a remote and barbarous age. The pro- 
visions now under consideration, evidently have 
their origin in the Jewish law ; that, however, went 
somewhat further : k required the person connusant 
of a erime committed by a relation, not only to 
perform the part of informer, but executioner also. 
" If thy brother, the son of thy mother ; or thy son, 
or thy daughter, or the wife of thy bosom, or thy 
friend, which is as thine own soul, entice thee se- 
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cretty, saying, let us go and serve other gods, thog 
shalt not consent. . . ? Neither shall thine eye pity 
hiffi ; . . . . neither shalt thpu conceal bin? ;..... thoif 
sbalt surejy kill him ; . . . . thou shalt stone him witlj 
stones. y? Almighty power might counteract, for it? 
own purposes, the feelings of humanity, but a mor- 
tal legislator should not presume to do it ; and in 
modern tijo^s, such laws are too repugnant to ou/* 
feelings to be frequently executed ; blit that thejr 
ffiay flcyef be enforced, they should be expunge^ 
fron> every code which they disgrace. The project 
presented to you, does this, with respect to ours. 
To pyt a,n epd ,to that strife, ^yhich such provisions 
-create in the minds of jurors, between their best 
(feelings and their duty, their humanity arjd their 
( <Qath ; pp relation to the principal offender, in the 
asqetjwJwg pr .descending line, or in the collateral* 
jE^s far as .the ^rst degree ; no persoi; united tjo him 
by marriage, or owing obedience to turn as a servant, 
can be punished ^s an accQS^ry. Pa$es of other 
particular tyes of gratitude or friendship cannot be 
distinguished by law; tfyey must be left for the coij- 
si deration pf the pardoning pojyer, 

I proceed to the plan of the third book, the mo$t 
important in the woijt : it enumerates, classes, and 
defines, all offences. 

All contraventions of penal law are denominated 
; by the general term, offences. Some division w$s 
necessary to distinguish betvyeen those pf a greater 
'and others pf a l^ss degree pfguj It. No scj\le could 
{ be found for this measure, so proper ?*$ }he injury 
dftiie ,tp ,?pciety by ajiy given #ct ; apd a$ { Uie punish- 
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ment is intended to be proportioned to the injury, 
the nature of the punishment was fixed on, as the 
boundary between smaller offences, which are de* 
signated as misdemeanors, and those of a more se- 
rious' nature, which are called crimes. The last 
being such as are punished by hard labour, seclu- 
sion, or privation of civil rights, in addition to ito- 
prisonment. All other offences are called misde- 
meanors. In the progress of the work, I have felt 
"Some want of another denomination, to distinguish 
the lighter offences, which are punishable by pecu- 
niary fines only, from those which are called in the 
English law, by the vague appellation of high mis- 
demeanors ; and which are punished, as well by 
bodily restraint, as by fine. It is possible, that in 
the end, something like the " contraventions' of 
the French law may be adopted ; but I am at pre- 
sent inclined to think, that the single division I have 
mentioned, will be sufficient. 

This first division can be of no utility in the 
definition of offences, and therefore will find no 
place in that part of the work; it is adopted, prin- 
cipally, from the necessity of such a distinction in 
the general provisions, and will also be found of 
use in common parlance, and for the purpose of 
reference, 

Offences, including both crimes and misde* 
meanors, are next classed in relation to the object 
affected by them, into public and private. 

Here again, the law which divides the two 
classes, must, in some measure, be arbitrary, for 
scarcely any public offence can be committed that 
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does not injure an individual ; and most of the 
outrages offered to individuals, in some sort, affect 
the public tranquillity ; but the order of the work 
requires the division! and it is made with as close a 
view as could be given to the nature of the different 
offences, as follows :-« 

I. Under the head of public offences are ranked,: 
Those which affect the sovereignty of the state, in 

its legislative, executive, or judiciary power. 

The public tranquillity. — The revenue of the 
state. — The right of suffrage. — The public records. 
• — The current coin. — The commerce, manufac- 
tures, and trade of the country. — The freedom of 
the press. — The public health. — The public pror 
perty. — The public roads, levees, bridges, navigable 
waters, and other property held by the sovereign 
power, for the common use of the people. — Those 
which prevent or restrain the free exercise of reli- 
gion, or which corrupt the morals of the people. 

II. Private offences are those which affect indi- 
viduals and injure them 

In their reputation. — Their persons.— ^-Their poli- 
tical privileges. — Their civil rights. — Their profes- 
sion, or trade. — Their property, or the means of 
acquiring or preserving it. 

Under one or other of these heads, it is believed, 
that all such acts or omissions can be arranged, as 
it may be proper to constitute offences ; unless, inr 
deed, those which relate to societies or corporate 
bodies, may be found, when they come to be de- 
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fitted, not properly assignable to any ooe of these 
divisions ; in which case, a separate .class will be 
created for them and other pusceUaaepus offence 
It is obvious, that the classification cannot be cpm.*- 
plete until all the offences are enumerated and 4e- 
fined, and therefore, this sketch is submitted wore 
to give a general idea of the method, than as a com- 
plete plan. 

Melancholy* misfortune and despair, sometimes 
urge the unhappy to an act, which, by roost cri- 
minal codes, is considered as an offence of the 
.deepest die ; and which, being directed principally 
against the offender himself, would jhave required a 
separate division, if it had bem admitted; ip this 
•code. It has not ; because its insertion w.OMld be 
contrary to some of the fundamental principles which 
have been laid down for ftaflttBg.it, 

Suicide can never be punished b«t:by waging the 
•penally (whether it he forfeiture ,or disgr^Qe) fail 
exclusively upon the innocent. The English man- 
gle the remains of the dead. The inanimate body 
feels neither the ignominy : jppr the pain, Tbe jp&ind 
of the innocent survivor alone, is Jacer^d by this 
useless and savage butchery, and the disgrace of the 
.execution is felt delusively by him, although jt 
ought to fell pn the laws -which hrflicjt & The 
father by a rash act of self-de^tryctipn, deprive? lys 
family of the support he ought to afford tf\§m,; and 
Ahe law completes the work ,of r^in, by ha$;pwiflg 
jap their feelings ; covering tb&m with disgrace ; apd 
,depriviBg them, by forfeiture, of their j»ea#§ #f 
subsistence. 
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Vengeance, we have said, is unknown to our J#w ; 
it cannot, therefore, pursue the livingpfleuder, tpagcfe 
less, with impotent rage should it pounce, \x\eo. 
-vulture, on the body of the dead, to avenge a £rime 
which the offender can never repeat, 9ttd wbicfc cer- 
tainly holds out no lure for imitation .: the ^qoc^, 
we have assumed, should jievjer be involved iq thp 
punishment inflicted on the guilty, But h^re, pqt 
only the innocent, but those most iftJW£$l by the 
^erime, are exclusively the sufferers by the punish- 
ment. We have established as a ma&in), jth^t tbp 
sole end of punishment is to prevent the ^.ifti?i$sipp 
of crimes : the only means of effecting this? jn the 
present case, must be by the force of sample ; but 
what punishment can be devised tp deter hun, wJ^oge 
very crime consists in the iqflictiprj ttpw himsdf 
of the greatest penalty ypur J*w ca^ {leppjimce ? 
Unless, therefore, you use the bold whicfr $atitf?l 
affection gives you on bis feoliiigs, .a&d Restrain biqi 
by the fear of the disgrace aad mm With wfcjcb you 
threaten his family, your law ha* jRQ^ffpqtive sana- 
tion ; but humanity forbids this ; the leg^l^or t\$t 
threatens it, is guilty of the most jrafwsd tyranny. 
If be carry it into execution, b$i3£ >»vjE^ge. Jtt 
is either a vain threat, and therefore *»naot pperat^, 
&r if .executed, with an ill-directed $?ge, stfike* the 
innocent because the guilty is beyond its reach. 

Another species of oflfe»ce is *lso wiitte^, thqugh 
it figures in every code, from the Mqwic. downward, 
to these of our days, t and generally iwitb capital 
punishments denounced agai#$t its pojBjmUsioi^; 
yet I have not polluted the pages ^ojF ,the law, which 
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I wn preparing for you, by mentioning it; for 
several reasons. 

First, Because, although it certainly prevailed 
among most of the ancient nations, and is said to 
be frequently committed in some of the modern, 
yet, 1 think, in all these cases, it may be traced to 
causes and institutions peculiar to the people where 
it has been known, but which cannot operate here; 
and that the repugnance, disgust, and even horror, 
which the very idea inspires, will be a sufficient 
security that it can never become a prevalent one 
in our country. 

Secondly. B.ecause, as every crime must be de- 
fined, the details of such a definition would inflict 
a lasting wound on the morals of the people. 
Your criminal code is no longer to be the study of 
a select few ; it is not the design of the framers 
that it should be exclusively the study even of our 
own sex ; and it is particularly desirable, that it 
should become a branch of early education for our 
youth. The shock which such a chapter must give 
to their pudicity ; the familiarity their minds must 
acquire with the most disgusting images, would, it 
is firmly believed, be most injurious in its effects ; 
and if there were no other objection, ought to make 
us pause before we submitted such details to public 
inspection. 

Thirdly. It is an offence necessarily difficult of 
proof, and must generally be established by the 
evidence of those who are sufficiently base and 
corrupt to have participated in the offence. Hence, 
persons shameless and depraved enough t6 incur 



this disgrace, have made it the engine of extortion 
against the innocent, by threatening them with a 
denunciation for this crime, and they were generally 
successful ; because, against such an accusation, it 
was known that the infamy of the accuser furnished 
no sure defence. 

My last reason, for the omission was, that as all 
our criminal proceedings must be public, a single 
trial of this nature would do more injury to the> 
morals of the people than the secret, and therefore 
always uncertain, commission of the offence. I was 
not a little influenced also, by, reflecting on the pro* 
bability, that the innocent might suffer, either by, 
malicious combinations of perjured witnesses, in a 
case so difficult of defence, or by the ready credit 
that would be given to circumstantial evidence* 
where direct proof is not easily procured, and where, 
from the nature of the crime, a prejudice is created 
by the very accusation. 

In. designating the acts which should be declared 
offences, I could not confine the selection to such as* 
were already prevalent in the country.; this would 
have required, in future, too frequent a recurrence 
to the work of amendment ; nor could I, with pro- 
priety, include all the long list of offences which 
have, been enumerated in the codes of other coun* 
tries. A middle course has been pursued, embrac- 
ing such prohibitions only as apply to acts which 
the present, and probable future state of society, in, 
our country, may require to be repressed. 

The penal laws of most countries have an ample 
department allotted to offences against religion, be* 
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tf*»3e taost countries bave an established r efigkrit 
which rtltts< be supported in ite superiority by the 
penalties of temporal laws. Here, where no pres 
eminence is acknowledged, but such ai is acquired. 
6y pers&asion and conviction of the truth ; where aft 
modes of faith, all forms of worship are equal in 
&e eye of the law ; and it is left to that of Omnisci- 
ence, to discover which is the one mosf pleasing ih> 
itfr siglkt ( here, the task of legislation, on this head,* 
i* simple* and easily performed. It consists in a 
few provisions for scrupulously preserving this* 
equality, and for punishing every species of dis* 
tofbaticfc to the exercise of all religious rites, while 
th<*y do Hot interfere with public tranquillity ; 
these are accordingly all that will b& found in the 
e®de. 

After thud accounting for the omissions, I hare 
feltotked* it may be proper to notice a new class 
inserted in the enumeration of public offences, udder* 
&tf head of 6ffeuces against the freedom of the 
pte&&\ this te new in the legislation of those govern-* 
metifc* Where the liberty of the press is best estab- 
lished and toOst prized. It has generally been 
tttoiight & guflfelent protection to declare, that no 
puti&hmenf should be inflicted On thode who legally 
efteftfee tta right Of publishing ; but hitherto no 
penalty \\ttrt beett denounced against those who 
illegally abridge this liberty. Constitutional pro* 
virions are, in our tepublies, universally introduced? 
to assert the right, but no sanction is given to the 
law. Yet do not the soundest principles require it ? 
If the liberty of publishing be a right, is it sufficient 
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to say, tfiat no* one shall be punished for exercising 
it ? I havfc a right to p6sse& toy property, yet the 
law date hot confide itself to a declaration that 1 
shall ni>t be punished for using it ; Sotiiethirig more 
is done, and it is fenced round with penalties, im- 
posed dti those who deprive me of its enjoyment. 

Why: should tHete be thi^ ditferetice in the pro* 
fection which the law affords to those different 
rights ? Not certainly because the one in question? 
is considered as of small moment.' every bill of 
rights since the art of printing has beefr known, 
testified how highly it has been prized. This hn& 
nteiy may, iri states governed by the common law, 
be accounted for by the reflection, that eVeffy breach 
Of & constitutional privilege, might thefe be cOfw 
sidered aS a misdemeanor and puriished as &u£h, 
althofugh hti penalty Were contained in the Isitv. 
Bftt h£r£, where nothing is an offence but that which 
is plainly and especially declared to be slich by the 
letter 6f thfe JalV* whete *te have b&riished all 60ri* 
sthidtlVe dflffenCes, here out* code would be ihtom- 
plefe without the insertion of this class. 
- All violence or ifceriace of Violence, Ot ariy othef 
of the means which are enumerated id the fcode \ 
all ek^eisef Of Official ihfhierice 6t authority Which 
itiatf abridge this Valuable privilege, id declared tdi 
fee aft o&&ee. Nary, the project Which Will bb 
profited to you, goes further. Arid, tonsidepng 
the constitutional provision aS paramount to ariy 
act of oifdihary legislation, arid consequently, thdt 
all law« in dfefrogatfota of it are Void ; it dScI&tes alt 
those gfiilty Of an offence ivho shall execute ariy 



38 

law abridging or restraining the liberty of the pressy 
contrary to the privilege secured by the constitution^ 
It may be said that this is nugatory, because, the"; 
same authority which makes the code may repeal ity 
and that the legislature which could so far forget* 
their duty as to violate the constitution, would cer^ 
tainly abrogate the law by which it was made punish- 
able. To this I answer, that the consequence does 
not follow. Attacks on constitutional rights are 
seldom openly or directly made ; the repeal of this 
part of' the code, would be an acknowledgment on : 

• 

the part of those who procured it, that they were 
hostile to the right secured by. the constitution. ' 
This in a popular government, no representative? 
would dare to avow ; and however desirous a faction 
might be to get rid of this formidable censor of their, 
principles, operations, and plans, they would never- 
dare openly to declare their fears. But by means 
of these provisions in your code, all those insidious -?, 
attempts by which valuable privileges are generally- 
destroyed 'will be prevented ; the people will be ptit&l 
on their guard against them ; and the judiciary wiil-H 
be armed with legal authority for their punishment^ 
and suppression. 

I wish to have it distinctly understood, that the 
preceding division and classification of offences, is- 
introduced to give a method to the work, which 
will aid the memory ; render reference more easy ; f 
enable the student to comprehend the whole plan, ' 
and future legislators to apply amendments and* 
ameliorations with greater effect. But that they, 
are not intended, in any manner, to have aeon- 
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structive operation* Each offence is to be eftBtrued 
by the definition which is given of it, not by the * 
division, or clsss in which it is placed. . The mixed ? 
nature ( of many . offences, and the impossibility of 
making any precise line of demarcation, even be- 
tween the two great divisions, render this remark 4 
necessary. ' . \ 

After the prohibitory and mandatory part of 
the penal law, we ; naturally come to consider its 
sanction, or the means of securing obedience to its ' 
provisions. \ r 

The first of these are the precautionary measures 
to prevent the commission of apprehended offences* 
or to arrest the completion of those which are begun. * 
These are provided, for, in the fourth book, and do 
not, vqry essentially, differ from those which are* 
known to the English law. - * ! 

In considering this important branch of the sub- 
ject, we must' refer to the principles established in 
the preliminary chapter. If those are right, the 
law punishes, not to avenge, but to prevent crimes ; • 
it effects this, first* by deterring others by the exam- 
ple of its inflictions on the offender ; secondly, by 
its effects on the delinquent himself; taking away, 
by restraint, his' power; and by reformation, his 
desire of repeating the offence. No punishments, 
greater than are necessary ; to effect this work of 
prevention, let us remember, ought to be inflicted; 
and that those which produce it, by uniting refor- 
mation, with example, are the best adapted to the 
end. It would be disgusting and unnecessary, to 
pass in review all the modes of punishment which • 
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iiave, eVeft fa iftodern times* befen *fc6d ; *«l*arlt 
Would seeta to gmtify vengeance, ifotk >tt> te&feft 
ttie ttutnber of offences. A spirit ^f fctolighfeefrted 
l^fcftattob, taught by Mo»f€squiett, B&eaife, £4feiti 
and Whers ; frames d^r tbfctiftiaftity 1 had bStikfarfl 
some of the most at^ockmsffom *e*odea tf%m>ptk 
But it has happened, in this branch of juris prudfcflCfcs 
a& it has in most ofcbe* departments of science, 4bat 
lotag after thfe gfetft principles ate - generally *& 
kntfwledgecl, a diversity of eprtotan exists m fb^fr 
application to particular subjects. Thus, fclthottgi 
the dislocation of the jbitits is no longer considered 
ns the best mode of ascertaining innocence or lite* 
covering guilt ; tttbbogh offences fcgatofct the T&titf 
^are n6 lotiget expiated by the burning faggot; h*c 
'those against the majesty of kings, *we*gk& hyUkk 
hot pincers, and the rack, afrtl *he **beel ; Mil 
■many iothter Modes of punistener* ffcfrfe their Jad- 
Vbcates, which, it' fcot teqfcaity cWel, «are q trite tte 
fneorisistent with %he *true ft&fckns tf penal la*; 
it inay, therefdre, be pfcfepgr to pass some *>f tbelh 

-\ They ftajr be ¥etf«fcfcd fo ttfefcfe : Banishment. 
•Deportatirtm^^ittipte iYvyphr)sricnMiK»nN: >->-IffirpriscM«- 

liifent in cftainfe.^Ctffiffiscfction <of ^operiy^Efr. 
<pdstiie to *pdbHc deriSton.— l^botir on public Work*. 
^Jfrutflation,^ other ihdelibte rtfctfks'of disgradk 
^Stripes, Or the iitfHclfon fcf #h<* bodily pain.-** 
•Bfcatfh. : • •■ > 

) Batifehment, evefn if it *Wefe aft efficient remedy, 
fc&rc hartfly, I think, be thought eorai&eiit^ithUlte 
ddties which one nation owes to^notljer. The eottf 



f. y 



3$ 

ric* wUq as fan&sd from om couflify, tn\M &&* p& 
fiqp^ tooths* j; and wtorever be gfte», h££4*mw 

i*pt Ifae raorafe rf #ie iQpimfrf/ He sams <««»<& 
vdmhwake &» rnifit to reside in hie owo, tfadef 
hka smchievpiie to the* which be chooses for hi* 
w&r&L $fcery aatk& then .would toy? a right & 
coflfaptein of few &hat «wle tbek te^riterie^ &e /$r 
fesat &f hfind&ti, a#d oUjt^r mid^k^pr^ ^of j^T 
neighbour, £&sh, j&lsask would fowe.* ttyghi l# 
refuse iflw eot*aace* If^J do it, then the pu*ish- 
^«tc«iDG< the inflicted i «>r giipt te commuted 
j*to dbat which j$ t de*w^n<ced sgaiflst thos& whv 
fetuna, £f *K> lpW9 are made tp expel them* 4>r g\wd 
aghast their enftwee, ihe fepour murthe reeiproosd, 
aad*each futtifw would fee bound fc> receiye fropa Mf 
neighbour* * jo umber *>f foreign rogiw, equal to that 
af <the.<fc>mestic villains they send out. The Soaqm 
«rixo comjeaanded d:he civilized world, might employ 
this punishment with effect. In modern ,t«$e$, it 

As anly *md {and that ^rarely) for state .offence, and 
*ben it is genej^ly dangerous ; hac^se, the mm 
banished Jar political f crime?, bw froqueolly. the 
Jwirer of doing wore extensive mischief abroad thw 
atihorne. It as also a very ui^fficieut nem^dy ; .to 
many, it would have 410 terrors, and those upon 
whose 4o*e of country it might operate 9s <a punish- 
inert t, could find jnany means of evading it by an 

^pdi?cp.vgred retyrp.. 

- jBte porta tioji, or gather relegation, is >more effi- 
Vnent, 'because, return is more difficult than from 
Simple banishment. " It also operates favourably 

d 2 
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sometimes, by producing reformation, and while 
enforced, effectually prevents a repetition of tl|6* 
offence ; at least, on the society where it was first 
committed. But its effect, as an example, li- 
nearly lost, because the culprit himself scarcely 1 
thinks it a punishment; and because, the distance, 
causes both him and his crime to be forgotten, ad 
completely as if he were removed by death ; and its 
practical operation in England, where it has been 
long tried under various forms, does not warrant 
the conclusion, that it ought to be adopted here.* : « 

The legislature of Pennsylvania have received, 
very favourably, a plan presented by Dr. Mease, 
recommending this mode of punishment; he has 
sent me a copy of his papers, which are at the dis- 
posal of the general assembly : they are written 
with ingenuity, but under the circumstances in 
which this state is placed, I cannot propose his 
scheme as either a practicable or an advisable mode 
of disposing of convicts. I 

Simple imprisonment has obvious defects ; as a. 
corrective, it is nearly the worst that could be 
applied. If solitary, it is, for most offences, too 
severe. If it be not solitary, it becomes a school 
for vice and every kind of corruption. The want 
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* A. very respectable witness, examined before the house of com- 
mons,, savs, " as to transportation, I, with deference, think, it ought 
not to* be adopted, except for incorrigible offenders, and then it ought 
to be for life; if it is for seven years, the novelty of the thing, and the 
prospect of returning to their friends and associates, reconcile offend- 
ers to, it, so that, in fact, they consider it no punishment, and when 
this sentence is passed on men, they frequently say, * thank you, my 
hrdr • . • 
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of employ went, even when men are at liberty, 
leads them to evil associations, and the proverb 
does not much exaggerate, which calls it the root 
of all evil. But when to idleness is joined an 
association with all that is most profligate, and un- 
principled, it may be easily imagined how quick 
must be the progress -from innocence; to vice, from 
;yice to crime. The band of the guilty thus • col- 
?lected, acquire a knowledge of each other's capacity 
in the ; commission of offences ; they feel their 
^strength, they recruit their numbers, they organize 
themselves for .their warfare on society, and come 
out completely disciplined and arrayed against the 
laws* • ' - • ■'■?-' ; 

. Imprisonment in irons has all the evils of simple 
imprisonment, and adds to them, that of inequality, 
and the danger of arbitrary imposition. The weight 
-of the chains, if regulated by law, must be a torture 
rto the "weak, while the robust delinquent: will bear 
.them without pain. If they are at the discretion 
of the gaoler, there .can be no better engine for petty 
tyranny and extortion. 

*: Confiscation of property has few. advocates, and 
.ought to have none. It has every defect that can 
.attach to a mode of punishment, except that it* is 
f in some degree remissible; it is unequal, because 
it forfeits for the same offence, the largest and the 
.smallest fortune. It is cruel, because it deprives 
•numbers of the means of subsistence for the fault 
;ofone. It is unjust, for it punishes without dis- 
,Jinction, the innocent as well as the guilty. It is 
liable to the worst of abuses, because it makes it 
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rtie faferfest of the gotfertiHient ft> mbUfpiy tfxtvic- 
tiohs. This last chartctetfstfe is perhaps the reA*»i 
Why it retains a place In the penal juritfprb&ncfe df 
Europe. 

TM four next heads fnay be clwfced together: 
&£ pillory t stocffes, and other Cohtritartced for put* 
lie exposure, labour in (Chains, and on the p&ffit 
Dorics* indelible &arks of disgteee (alwtytf fctteil&d 
^tith bddijy paid), and the inflietkm of §ftf pfcl, &H 
are liable td tfre &*me radical tftjecftoW f they all 
discard the idea of reforrtiatiori * alt ate unequal grid 
subject to arbitrary imposition; With the e*c*pfid*i 
of public labour, they are all rtioiiifei&tftfy fh thAtf 
application, and when the operation is over, they 
impose a necessity on the patient; With the Alter* 
•iiitive of starving* imiiiediately to repeat bis 
Offlfetkte 5 he accordingly, With ejiefte&sed deiterily, 
Commences a ftew toreer ; fortoa & corp* of ainiilft? 
associates to prfey upbn acifciety ; fcedueea trthert by 
the etanbple of his ifopunity irt the Humef oils In- 
stances ip which he escaped detection; g Wells the 
list of convictions in those #helre his vigilaHfce is 
defeated* and finally, becomes a fit subjgfct fdr the 
grind femedy^the punishment of death, 1 ap. 
preached the inquiry ifjto the nature And eflebt of 
this ptjnfehmeat with the awe becoming a man who 
felt, mast deeply-, his liability td efr, and Hie neces- 
sity of forming 6 cottett opinion 06 a pointed into, 
t&ttirtg to the justice of tfre country* the life of its 
citizens* and the character of its Uws. t stfove to 
cleir my understanding from all ptejudices wbteh 
education, or early impressions, might hAVe treated, 
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and to produce a frame of fniud, fitted for the iqvea- 
tigatioB of truth* W&4tm impartial examination of 
the aigumonts oiv this great question. For this 
purpose i not only consulted such writers on the 
subject as were within my Teach* but endeavoured 
to procure a knowledge of the practical e#eqt of this 
punishment on different crimes in the $eventf 
pouotriea where it is inflicted. In my situation, 
however, I could draw but a very limited advantage 
Jfrora either of these sources : very few books oh 
penal law, even those most commonly referred to, 
are to be found in the scauty collections of this 
place, and my failure in procuring information 
from the other slates, is more to be regretted on 
this than any other topic on which it was re- 
quested. With these inadequate means, but after the 
Jbest use that my feeuUies would enable me to make 
iof tbem ; after long reflection, and not until I had 
icaiivasacd every argument that could suggest itself 
tQ.my mind, I came to the conclusion, that the 
punishment of death should find no place in the 
code which you bave directed, me to present. In 
offering this result, I feci a diffidence, which arises, 
t aot from any doubt of its correctness; J entertain 
jQone* but from the fear of being thought presump- 
tuous in going beyond the point of pen^l reform, at 
which tbe wisdom of the other states has hitherto 
•thought proper to stop; and from a reluctance to 
lOffer my opinions in opposition to those (certainly 
.more entitled to respecj: than my own); which still 
igupport tbe propriety of tjhifr punish jpentfpr certain 

offences. On a mere specula^ qufstioni I should 
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yield to this authority ; but here I could nojt justify 
the confidence you have reposed in me, were I to 
give you the opinions of others, no matter how 
respectable they may be, instead of those which 

• • • • , 

my best judgment assured nte were right. ' : * 
The example of the other states is certainly enti- 
tied to great respect ; the greater, because all, 
without exception, still retain this punishment; 
but this example loses some of its force when we 
reflect on the slow progress of all improvement, 
and on the stubborn principles of the common law, 
which have particularly retarded its advance m 
jurisprudence. . f : . . - 

In England, their parliament had been debating 
for near a century, before they would take off 
capital punishment from two or three cases, in 
which every body allowed it was manifestly cruel 
and absurd: they have retained it in at least an 
hundred others of the same description ; and when 

m 

we reflect on these facts, and observe the influence 
which the prevailing opinions of that country have 
always had on the literature and jurisprudence of 
ours, we may account for the several states. having 
stopped short in the reform of their penal law, 
without supposing them to have arrived &t the 
point of perfection, beyond which, it would be 
both unwise and presumptuous to pass. As to the 
authority of great names, it loses much of its force 
since the mass of the people have begun to think 
for themselves ; and since legislation is no longer 
considered as a trade, which none can practise with 
success, but those who have been educated to un- 
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derstand the mystery; the plain matter-of-fact, 
practical manner, in which that business is con* 
^ducted with us, refers more to experience of fects 
than theory of reasoning ; more to ideas of utility 
drawn from the state of society, than from the 
Opinions of authors on the subject. If the argu- 
ment were to be carried by the authority of names, 
that of Beccaria, were there no other, would ensure 
the victory. But reason alone, not precedent nor 
authority, must justify me in proposing to the 
general assembly, this important change : reason 
.alone can persuade them to adopt it. I proceed, 
therefore, to develope the considerations "Which car- 
ried conviction to my mind, but which being per- 
haps now more feebly urged than they were, then 
felt, may fail in producing the same effect upon 
others. A great part of my task is rendered unne- 
cessary* by the general acknowledgment, universal, 
I may say, in the United States ; that this punish- 
ment ought to be abolished in all cases, excepting 
those of treason, murder, and rape. In some states 
arson is included ; and lately, since so large a por- 
tion of our influential citizens have become bankers, 
'brokers, and dealers in exchange, a strong inclina- 
tion has been discovered to extend, it to forgery, 
and uttering false bills of exchange. As it is 
acknowledged then to be an inadequate remedy for 
minor offences, the argument will be restricted to 
an enquiry, whether there is any probability that 
it will be more efficient in cases of greater import- 
ance. Let us have constantly, before us, when we 
reason on this subject, the great principle, that the 




end of punishment is the prevention of crime. 
Deaths indeed, operates this end c most effectually, 
m respects the delinquent ; but the great object of 
inflicting it ia the force of the example on others. 
If this spectacle, of horror is insufficient to deter 
Drcnikm the commission of slight offences* wkat 
good reason can be given to persuade us that it 
will halve this, operation where the crime is more 
atrocious ? Can we believe, that the fear of a 
remote and uncertain death will stop the. traitor io 
the intoxicating moment of fancied victory over the 
constitution and liberties of his country ? While 
in the proud confidence of success, he defies heaven 
«and earth, and commits his existence to the chance 
,of arms, that the dread of this punishment, will 
i 44 check his pride;" force him, Uke some magic 
-spell, to yield obedience to the laws, and abandon 
,& course, which he persuades himself, makes a 
-WirtueV of bis "ambition?" Will i$ arrest the 
hand of the infuriate wretch, who, at a single blow, 
.is about to gratify the strongest passion of his soul 
•in the destruction of bis deadly : enemy ? Will it 
turn aside the purpose of the secret assassin, who 
.meditates the removal of the only obstacle to his 
.enjoyment of wealth and honours ? , Will it master 
the strongest passions and counteract the roost 
powerful motives, while it is too weak to prevent 
<the indulgence of the slightest criminal inclination ? 
If this he true, it must be confessed* that it pre- 
sents a paradox which will be found more difficult 
to solve, when we reflect that great crimes are, for 
the most part, committed : by men, whose Jong 
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habits of gtfflt ime familiar ited them to the idea of 
death ; dr to whom strong passions, or natural % 
courage have rendered it, in some measure, indif- 
ferent; and that the eowardty poisoner oras&ssm 
always thinks that he has taken such precautions as 
Will prevent any risk of discovery. The fear of 
death, therefore, will rarely deter from the cotntnisr- 
sjon of great crimes. It is, oh the contrary, a 
remedy peculiarly inapplicable to those offences. 
Ambition, which usually inspires the crime of 
treason, soars above the fear of death; avarice, 
TVhtch whispers the secret murder, creeps below it ; 
and the brutal debasement of the passion that 
prompts the only other crime, thus punished by 
our law, is proverbially Wind to consequences, and 
regardless of obstacles that impede its gratification 
*-4hreafe of death will never defer men who are 
actuated by these passions ; many of them affront 
it in the very Commission of the offence, and there- 
fore, readily incur the lesser risk of suffering it, in 
what ttrey think the impossible event of detection. 
But present other consequences more directly op- 
posed to the enjoyments which were anticipated in 
the commission of the crime, make those conse- s 
? quences permanent and certain, and then, although 
milder, they will be less readily risked than the 
rnometttary pang attending the loss of fife: study 
the passions which first suggested the offence, and 
apply your punishment to mortify and counteract 
^erti. The ambitious man cannot bear the ordi- 
nary restraints of government — subject him to those 
of a prison; he could not endtire the superiority of 
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the most dignified magistrate — force him to submit 
to the lotyest officer of executive justice; he sought 
by his crimes, a superiority above all that was most 
respectable in society — reduce him in his punish- 
ment, to a level with the most vile and abject of 
mankind. If avarice suggested the murder ; sepa- 
rate the wretch for ever from his hoard ; realize the 
fable of antiquity ; sentence him, from his place of 
penitence and punishment, to see his heirs rioting 
on his spoils ; and the corroding reflection that 
others, are innocently enjoying the. fruits of his 
jcrime, will be as appropriate a punishment in prac- 
tical as it was feigned to be in poetical justice. 
The rapacious spendthrift, robs to support his ex- 
travagance, and murders to avoid detection ;. he 
exposes his life that he may either pass it in idle- 
.ness, debauchery, and sensual ^ enjoyment, t or losejjt 
by a momentary pang— disappoint his profligate 
.calculation; force him to live, but to live under 
.those privations which he fears more than death ; 

let him be reduced to the coarse diet, the hard 

...... 

lodging, and the incessant labor of a penitentiary. 
. Substitute these privations which all such offen- 
ders fear, which they, have all risked their lives to 
avoid ;- substitute these, to that death which has 
.little terror for ipen whose passions or depravity 
have forced them to plunge in guilt ; and you 
establish a fitness in the punishment to the crime; 
instead of a momentary spectacle, you exhibit a 
lesson, that is every day renewed ;. and you make 
the very passions which caused the offence,, the 
engines to punish it, and prevent its repetition. 
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Reformation is lost sight of in adopting this 
punishment, but Ought it to be totally discarded?? 
May not even great crimes be committed by per- 
sons, whose minds are not So corrupted, as to pre- 
clude the hope of this effect? They are, some* 
times, produced by a single error. Often are the 
consequences of a concatenation of circumstance? * 
never likely again to occur, and. are very frequently* 
the effect of a momentary hallucination, which/ 
though not sufficient to excuse, ought sometimes to 

* ■ • • • 

palliate the guilt; yet the operation of these several 
causes, the evident gradation in the degrees of guilt 
which they establish, are levelled ^before this de-' 
structive punishment. The man who,-urged by arf 
irresistible impulse of nature, sacrifices the base! 
seducer; who has destroyed his domestic happiness; 
he who having been calumniated, insulted and dis- 
honoured, at the risk of his own life takes that of 
the slanderer ; are, in -the eye of this harsh law; 
equally deserving of death with the vile assassin 
who : murdersfor hire, or poisons for revenge ;~ and f 
the youth, 'whose weakness in the commission of a- 
first offence, has yielded to the artful insinuations; 7 
or J ov6rbearing influence of a veteran in vice, must ' 
perish on the same scaffold with the hardened and 
irreclaimable instigator of his crime. It may be 
saidj that the pardoning power is the proper remedy * 
for this evil ; but the pardoning power, in capital ' 
cases, must be exercised, if at all, without loss of 
time ; without that insight into character, which 
the penitentiary system affords. It is therefore, 
necessarily liable to abuse; and there is this further 



^tgecriori to^^s^wMB, *&< ft feasor w 
tsjye^ betweee death, *p4 fftffre sxeiqpti** fera 
puwsbmeftt; but in every degree of craw* seae 
paw sbroent ia aeeesaary ; *he #oviee, if suttjegt U» 
no jreclaii»i»g discipline, will spon become a pno-> 
feg*or in guilt; but Je* tbe cpowtiMe be j$&cie<*gljr 
?ppked£ a#d its progreaa witiifccpyer wJMibsr &a 
s*ay J*e agaija trusted in society, or wbeftber && 
#ep»y/ity i$ so *wted f as ,tp ifeqwie eoflftinuad 
coi*finQ*Htf>t 

, JLn coming to a Jeeobrtiw on this b^ibb subjwk 
ye must not forget anotbor prj»cipie, ve h»?§ 
established, aad I think on tb£ soundest le&Oiia, 
that other things being equal, tbfrt ptinwbweBit 
ihoald be referred, which gives m Itfre raatettf 
fo wee ting any &lse judgment, to <i*(hAch paaWPB* 
iwJjjflfeFeEbce, foke tasAtoegy* or deceiving appear 
wages,, m^y.h^ve given jisq, iError fwm ftbeee» 4* 
pther<cftW£3, ia sometimes inevitable, ; ita ppe|mti«» 
is jnatantweous, and ite&tai pffecfa iMhe punifrb- 
meptof death, f<^w witfcput4$ky.: but tiflae ia 
ge%uified for its <porsectio0 ; we <etrape our etops 
yrkh dtfBoqltys it ,ia tnortifying to acknowledge 
$hat we have beon unjust, aud during tbe tin*e 
requisite, for the discovery qf the Jtrtrth, for it? ope- 
prtion on our unwilling minds, for A\\e interjprosition 
of that power* which .alone can stop the oxecutioo 
pf the Jaw, its atrokeifalfe, and Abe innocent victim 
•die*. WJiat would not then the jurors who con* 
yicted ; the judges who condemned ; ( tbe mistaken 
fitness who testified to bis guilt ; what would 
*iotth^ whole ,community who saw his dying 
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bgontefc, Who heard &t that soletan moment, h'H 
fruitless asseverations of innocence; what wewda 
they not all give to have yet within thai* ifeecfe, Aft 
tae&ns of repairing the wroagMhey had witnessed 
or inflicted ? 

Instaoce^ef tins kind are wot unfreqnent ; many 
of 1k&m&e m record ; several have taken place in 
©rtr <Mito day, and a veiy remarkable example which 
was given but a few years since, in one of the 
'northern states, shews, in a striking manner, the 
datigefr^off ttoese punishments which cannot «be re- 
called or compensated, eve&i though the innocence 
ef the sufferer is rendered clear to demonstration. 
Aftwsoch instances, even in a century, arestrfB* 
cktoft to counteract the test effects that could be 
derived -from example. There is no spectacle that 
takes such hold on the feelings, as that of an tnnO- 
fcent man suflfering by an trnyust -sentence ; one such 
Example is remembered, when twenty *of merited 
punishment are forgotten; the fees* passions lake 
part against the laws, and arraign their operation as 
toiqtikoas and fnhirman. This consideration done, 
•feto, if there 'wfere <no eflhefs, would %e a most 
powerful argument for the abolition of capital 
-punishments-, but there are others no hiss cogent. 
" To<seefc feutnan being 'in the ftfll enjoy m&ri eff 
elHhe faculties of his inhrcl, and tall the energies off 
hfetody^ frisvftal powers attacked by no disease; 
injured hy wo accident; the piftee beating high 
Hvith yorifli and health; to ^ee him ^doomed iby the 
•cool calculation of his fellow-men, to certain de- 
abruption, which no courage can *rep$, m «rt or 
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persuasion avert; to see a mortal distribute the 
most awful dispensations of the Deity, usurp his 
attributes, and fix, by his own decree* an inevitable 
limit to that existence which Almighty power alone 
can give, and which its sentence alone should de- 
stroy ; must give rise to solemn reflections, which 
the imposing spectacle of a human sacrifice natu- 
rally produces, until its frequent recurrence renders 
the inind insensible to the impression. But in a 
country where the punishment of death is rarely in- 
flicted, this sensation operates in all its force; the 
people are always strongly excited by every trial for 
a capital offence ; they neglect their business, and 
crowd round the court ; the accused, the witnesses, 
the counsel, every thing connected with the inves- 
tigation becomes a matter of interest and curiosity; 
when the public mind is screwed up to this pitch, 
it will take a tone from the circumstances of the 
case, which will rarely be found to accord with the 
impartiality required by justice. 

If the aqcused excite an interest from his youth, 
his good character, his connections, or even his 
countenance and appearance, the dreadful conse- 
quences of conviction, and that too, in the case of 
great crimes, as well as minor offences, lead pro- 
secutors to relax their severity, witnesses to appear 
with reluctance, jurors to acquit against evidence, 
and the pardoning power improperly to interpose. . 
If the public excitement take another turn, the 
consequences are worse ; indignation against the 
crime is converted into a ferocious thirst of ven- 
geance ; and if the real culprit cannot be found, the - 
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innocent guffbi* oii the slightest presumption of 
guilt} . wherf public zeal requires a victim* thd 
innbeent lamb is laid on the altar, while the scape* 
goat is suffered to fly to the mountain. Thte 
savage disposition increases with the severity and 
the frequency of capital inflictions* so that* in 
atrocious, as well as ip lighter offences* this specie^ 
of punishment leads sometimes to the escape of the 
guilty, often tb.the conviction of the innocent. 
' Whoever has at all observed the course of cfimi* 
nal proceedings, must have witnessed what I have 
just endeavoured to describe} undeserved indul* 
gence, unjust severity ; opposite effects proceeding 
from the same cause ; the unnecessary harshness of 
the punishment. 

But when no such fatal consequences are to be 
the result, fhfc course of justice is rarely influenced 
by passion' or prejudice. The evidence is produced 
without difficulty, and given without reluctance ; it 
has its due effect on the minds of jurors, who are 
under ho terrors of pronouncing an irremediable 
sentence: and pardons need not be granted, 
unless innocence is ascertained, or reformation be- 
comes unequivocal 4 

Another consequence of the infliction of death 
is, that if frequent it loses its effect ; the people 
become too much familiarized with it, to consider 
it as an example ; it is changed into a spectacle, 
which must frequently be repeated to satisfy the 
ferocious taste it has formed. It would be ex- 
tremely useful in legislation, if the true cause could 
be discovered of this atrocious passion for witness- 

£ 
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ing human agonies and beholding the slaughter of 
human beirigg. It has disgraced the history of ail 
nations ; in some it gave rise to permanent institu- 
tions, like that of the gladiators in Rome ; in others 
it has shewn itself like a moral epidemic^ which 
raged with a violence proportioned to the density of 
population^ for a limited time, and then yielded to 
the influence of reason and humanity. Every peo- 
ple has given us instances of this delirium ; but the 
religious massacre of St. Bartholomew, and the 
political slaughters during the reign of terror in 
France, exemplify, in a striking manner, the idea 
I mean to coilvey. The history of our own coun- 
try, young as it is, is not free from this stain. 
The judicial murder of the wizards and witches of 
New- England, and of a great number of poor 
wretches, during, what was called, the Negro plot 
at New- York, furnish us with domestic lessons on 
this subject. The human sacrifices which we find 
in the eariy history of almost every nation, pro* 
eeeded frotn another cause, the idea of vicarious 
atortement for sins ; but they were attended with 
the *ame heart-hardening effect. Human suffer- 
ings are never beheld, for the first time, but with- 
aversion, -terrdr, and disgust* Nature has strongly 
implanted this repugnance on our minds* for the 
wisest purposes : but this* once conquered, it hap- 
pens in the intellectual taste, as it does in that of 
the senses: in relation to which last, it is observed r 
that We become most fond of those enjoyment* 
which required, in the beginning, some effort to 
overcome the disgust produced by their first use; 
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and that our attachment to them is in proportion to 
the difficulty which was conquered in becoming 
familiarised to them. Whatever may b$ the cause 
of this striking fact, in the history of the Jiuman 
mind, its effects ought to be studied by the legis- 
lator who desires to form a wise and permanent 
system. If the sight of one capital execution 
creates an inhuman taste to behold another ; if a 
curiosity, satisfied at first with terror, increases with 
its gratification, and becomes a passion by indul- 
gence, we ought to be extremely careful, hpw* by 
sanctioning the frequency of capital punishments, 
we lay the foundation for a depravity, the more tQ 
be dreaded, because, in our government, popular 
opinion must have the greatest influence on all its 
departments, and this vitiated taste would soon be 
discovered, in the decisions of our courts and the 
verdicts of our juries. 

. Butif this punishment be kept for great occasions, 
and the people are seldom treated with the gratifi- 
cation of seeing one of their fellowncreatures expire 
by the sentence of the law, a most singular effect 
is produced; the sufferer, whatever be his crime, 
becomes a hero or a saint; he is the object of 
public attention, curiosity, admiration, and pity. 
Charity supplies all his wants, and religion proves 
her power, by exhibiting the outcast and murr 
derer, though unworthy to enjoy existence upon 
earth, yet purified from the stain of his vices and 
crimes, converted by her agency into an accepted 
candidate for the happiness of heaven ; he is lifted 
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flbove the feair of death by the exhortations and 
prayers of the pious ; the converted sinner receives 
the tender attentions of respectability, beauty, and 
worth : his prison become* a place of pilgrimage, 
its tenant, a saint awaiting the crown of martyrdom ; 
his last looks are watched, with affectionate solicit 
tude ; his last words are carefully remembered and 
recorded ; hid last agonies are beheld with affliction 
and despair ; and, after suffering the ignominious 
sentence of the law, the body of the culprit, whose 
death was infamy, and whose life was crime, is 
attended respectfully and mournfully to the grave* 
by a train that would not have disgraced the obse- 
quies of a patriot or a hero. This sketchy though 
highly-coloured, is drawn from life, the inhabitants 
of one of the most refined and wealthy of our state 
capitals sat for the picture ; and although such? 
exalted feelings are not always excited, or are 
prudently repressed, yet they are found ia nature, 
and in whatever degree they exist, it cannot be 
doubted, that in the same proportion, they coun- 
teract every good effect that punishment is* intended 
to produce. The hero of such a tragedy can never 
consider himself as the actor of a mean, or ignoble 
part ; nor can the people view in the object of their 
admiration or pity, a murderer and a robber, whom 
they wotild have regarded with horror, if their feelings 
had not been injudiciously enlisted in bis- favour. 
Thus the end of the law is defeated, the force ef 
example is totally lost, and the place of execution 
is converted into a scene of triumph for the sufferer* 
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whose crime is wholly forgotten, while his courage, 
resignation, or piety, mark him as the martyr, not 
the guilty victim, of the laws. 

Where laws are so directly at war with the feelings 
of the people whom they govern, as this, and many 
other instances prove them to be, these laws can 
never be wise or operative, and they ought to be 
abolished. 

Quid leges sine moribus vance proficiunt ? But 
if laws unsupported by the morals of the people are 
inefficient, how can we reasonably expect that they 
will have any effect when they are counteracted by 
moral feelings as well as by ideas of religion. This 
is the effect of capital punishments in a country 
where they are not commonly inflicted. Let us> 
jiow see what is their result, where they are unhappily 
*oo frequent. 

In England, a great portion of the eloquence, and 
learning, and all the humanity of the nation are at 
work, in an endeavour, not to abolish the punish* 
jnent of death (that proposition would be too bold 
in a government where reform, in any department, 
might lead to revolution in all), but to restrict it to 
the more atrocious offences. This has produced a 
parliamentary inquiry, in the course of which, the 
reports to which I have alluded before, were made ; 
one of them contains the examination of witnesses 
before a committee of the house of commons. From 
one of these, that of a solicitor who had practised 
for more than twenty years in the criminal courts, 
I make the following extracts : — 

" In the course of my practice, I have found, that 
the punishment of death has no terror upon a oom~ 
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ttion thief; indeed, it is much more the subject of 
ridicule among them, than of serious deliberation. 
The certain approach of an ignominious death, does 
not seem to operate upon them ; for, after the warrant 
has come down, I have seen them treat it with levity \ 
I Giiee saw a man, for whom I had been concerned; 
the day before his execution, and on offering him 
condolence, and expressing my concern at his situ- 
ation, he replied with an air of indifference, * play- 
ers at bowls must expect rubbers;' and this man I 
heard say, that it was only a few minutes, a kick 
and a struggle, and all was over. The fate of xmk 
set of culprits, in some iiistadces, had no effect, even 
on those who were next to be reported for execu- 
tion ; they play at ball and pass their jokes as ff 
nothing was the matter. I have seen the last sepa* 
ration of persons about to be executed, there was 
nothing of solemnity about it, and it was more like 
the parting for a country journey, than taking their 
last farewell. I mention these things, to shew what 
little fear common thieves entertain of capital punish- 
ment, and that so far from being arrested in their 
wicked courses, by the distant possibility of its in- 
fliction, they are not even intimidated by its cerv 
tainty." 

Another of those respectable witnesses (a magis* 
Crate of the capital) being asked, whether he thought 
chat capital punishment had much tendency to defer 
criminals from the commission of offences, answered, 
" I do not, 1 believe it is well known to those who 
are conversant with criminal associations in this 
town, that criminals live and act in gangs add con- 
federacies, and that the execution of one or more 
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Of their body, seldom has a tendency to dissolve the 
confederacy, or to deter the remain ipg associates 
from the continuance of their former pursuits* la- 
stances have occurred within my own jurisdiction, 
to confirm me in this opinion. During one sitting, 
as a magistrate, three persons were brought before 
me for uttering forged notes. During the investi- 
gation, I discovered that those notes were obtained 
from a room in which the body of a person named 
Wheller (executed on the preceding day, for the 
same offence) then laid, and that the notes in ques- 
tion were delivered for circulation by a woman with 
whom he had been living. This is (he adds) a strong 
case, but I have no doubt that it is but one of very 
many others," 

The ordinary of Newgate, a witness better quali- 
fied than any other, to give information on this 
subject, being asked, " have you made any obser- 
vations as to the effect of the sentence of death upon 
the prisoners V 9 Answers — " It seems scarcely to 
have any effect upon them ; the .generality of peo- 
ple under sentence of death are thinking, or doing 
rather, any thing than preparing for their letter 
<end." Being interrogated as tQ ;the effect produced 
,by capital executions on the minds of the people, 
he answers, ".I think, shock and horror at the 
moment, upon the inexperienced and the young, 
,but immediately after the scepe is closed, forgetful- 
ness altogether of it, leaving no impression on the 
young and inexperienced. The old and ex- 
perienced thief says, the chances have gone against 
the man who has suffered .; thjat it is of no con- 
sequence, that it is what was to be expected ; 
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making* no serious impression on the mind* I 
have had occasion to go into the press-yard 
within an hour and a half after an execution, and 
I have there found them amusing themselves,' 
playing at ball or marbles, and appearing precisely 
as if nothing had happened. 1 ' 

No colouring is necessary to heighten the effect 
of these sketches. Nothing, it appears tome, can 
more fully prove the utter inutility of this waste of 
human life, its utter inefficiency as a punishment, 
and its demoralizing operation on the minds of the 
people. 

The want of authentic documents prevents me at 
present from laying before the general assembly 
some facts which would elucidate the subject, by 
examples from the records of criminal courts in the 
different states. The prevalence of particular 
offences, as affected by the changes in their criminal 
laws; the number of commitments, compared with 
that of convictions, and the effect which the 
punishment of death has on the frequency of the 
crimes for which it is inflicted ; accurate informat- 
ion on these heads would have much facilitated 
the investigation in which we are engaged. But 
although from the causes which I have stated, these 
are not now within our reach, there are yet some 
facts generally known on the subject, which are 
not devoid of interest or instruction. Murder, in 
all the states, is punished with death ; in most of 
them it is, except treason (which never occurred 
under the state laws), the only crime that is so 
punished. If this were the most efficacious penalty 
to prevent crimes, thjs offence would be the one of 
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which we should see the fewest instances. Is it sot 
To answer this question, we must establish a com* 
pari son, not between it and other offences; that 
would never lead us to a true result ; -there are 
some crimes that are so destructive of the very 
existence of society ; create such universal alarm, 
and suppose so great a depravity, that the perpe- 
trator is always viewed with abhorrence by the 
whole community, and public execration would 
inflict a punishment, even if the laws were silent. 
The number of such crimes, therefore, whatever 
may be the punishment assigned to them, must 
necessarily be fewer in proportion, than those which 
do not inspire the same horror, or spread the same 
alarm : of this nature is murder ; we must, there- 
fore, look to other countries, to establish our point 
of comparison. 

Unfortunately, the crime is punished in the same 
manner as it is here, in the only country from 
which we have sufficient data to reason upon, and 
therefore the result of the inquiry cannot be con- 
clusive; but if in that country a number of other 
offences are punished with death, which do not 
incur that penalty here, and if those minor offences 
prevail in a much greater degree there than they do 
here, where they are not so punished, while murder, 
and robbery with intent to murder (almost the only 
crimes punished in that manner here), be more fre- 
quently committed in this country than in that 
which I select for the comparison, then we shall 
have some reason to doubt the efficacy of this 
violent remedy. 

In London and Middlesex} for sixteen years, 
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ending in. 1818, thirty-five persons were convicted 
of murder, and stabbing with intent to murder, 
which, is an average of a fraction more than 
two in a year. In the city of New-Orleans, 
seven persons jsuffered for the same crime, in the 
space of the last four years, which is very little les$ 
than the same average ; but the population of New- 
Orleans did not, duriug the period, amount to more 
than 35,000, which is to that of Middlesex and 
London, in round numbers, as one to twenty* 
seven ; therefore, the crime of murder was nearly 
twenty-seven times as frequent, in proportion Up 
numbers, as in London, Almost the same propor r 
tion holds between the whole state of England and 
Wales, in relation to this crime ; nineteen .execur 
tions having taken place for murder, in the last 
seven years, in Louisiana, and one, hundred and 
fifty-four during the seven years, ending in 1818, 
in England and Wales. In London and Middlesex, 
eight hundred and eighty- five per^pns were coiv 
victed of forgery and counterfeiting, in seven years, 
ending in 1818. During an equal period, seven 
persons were convicted of the same offence in thp 
•whole state, which makes the crime eighteen times 
more frequent in London, in proportion to num- 
bers, than it is here. 6,974 convictions for larceny 
took place in the same seven years in London : and 
fyr a like period in the state of Louisiana, one hun- 
dred, which is near ten to one more there than herq, 
in proportion to the population. Many capital 
convictions were had there, for crimes of which 
none, were committed here, and which, if they had 
been, would have been punished only by imprison- 
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mentjat hard labour. I well know, that the state 
society in the two countries, the degree of 
temptation, the ease or difficulty of obtaining subr 
sistence, and other circumstances, as well as the 
operation of the laws, may produce the difference I 
have shown. But does it not raise serious doubts 
as to the efficacy of the capital punishment, to 
observe this double effect, that almost the only 
crime which we punish in that manner, is more fre* 
quent in the proportion of twenty-seven to one^ 
while those which are the object of a milder sanc*- 
tion, are almost in the same ratio less, than in the 
country with which we make the comparison. 

The laws of none of the states punish highway 
Jobbery with death ; those of the United States, affix 
this punishment to. the robbery of the mail, under 
circumstances which generally accompany it. Yet 
it is believed, that this last species of highway robr 
bery is more frequent than the other— another proof 
that the fear of death is not a more powerful prevent 
tative of .crime than other punishments. 

I do not urge the doubts which many wise and 
conscientious persons have entertained of the right 
of inflicting this punishment, because I asn inclined 
to think that the right can be well established. If 
this measure be the only one that can prevent thfe 
crime, government has a right to adopt it, unless the 
evil arising from the punishment, be greater thaa 
that which could be apprehended from the offence*. 
If it were proved, that the fruit in a garden, could 
not be preserved without punishing the boys wb© 
stole it, with death; the evil to be apprehended 
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from the offence is so much less, than that produced 
by the punishment, that it ought never to be inflicted 
by the law, much less (as in the case of the English 
spring guns) by the party injured ; but, on the con-* 
trary, it is a less evil to destroy the life of an assas-* 
sin, than to permit him to take that of a man, whose 
existence is useful to his country, and necessary to 
his family. Whenever, therefore, in this latter case 
the alternative is proved to be the only one, I /Jo 
not think we ought to hesitate from any doubt of 
the right : but if the necessity of the punishment, as 
well as the preponderating evil of the crime, cannot 
be clearly shewn, the right cannot exists The bur~ 
then of argument rests here on those who advocate 
this punishment ; they must shew that it is the only 
means of repressing the offence. They must shew, 
that in the cases to which they mean to apply it, the 
evil of the offence is greater than the punishment. 
How far they can succeed in the first part of this 
task, has been already, in part, examined ; on the 
latter branch of the position it may be proper to 
observe, that in estimating the evil resulting from 
the impunity of any particular offence, in order to 
compare it with that of the punishment, we must 
recollect, that the,one is a certain, the other a pro- 
blematical evil. For instance, a man commits mur- 
der, if it were certain, if you did not put him to 
death, either that he himself would repeat the offence, 
or that the example of his impunity would induce 
another to do it ; the case both of necessity to prevent 
crime* and of the preponderating evil of the offence 
over that of the remedy, would be made out. But 
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jt does not follow, because a man has on<5re com* 
mitted a crime, he will therefore repeat it, nor that 
another will be seduced by his example to do so j 
both, I grant, are probable ; then we have the pro- 
bability of two evils to put in competition with the 
certainty of one ; but a strong probability of a great 
evil, ought to countervail the certainty of a smaller 
one; and if in this instance the probability be great, 
that society might suffer the loss of its worthiest 
citizens, this ought not to be placed in competition 
with the evil of putting an assassin to death. But 
if, by- other means, the chance of the uncertain evil 
can be reduced to a bare possibility, then the certain 
evil should not be incurred. Admitting, therefore* 
that the infliction of death is the best means of pre- 
venting the repetition of the offence, yet if perpetual 
imprisonment would as effectually prevent the of- 
fender from repeating it, and would also operate as 
an example, so as to reduce to a possibility, the 
chance of another being induced by the mildness of 
the punishment, to commit the crime, then the 
certain evil of taking away human life, ought not 
to be incurred ; because the remote possibility of 
even a great evil, cannot justify it. 

But before we adopt any of these calculations 
(always liable to the greatest difficulty in practice),, 
we ought to inquire whether the position, which 
alone renders them necessary, be true ; whether the 
punishment of death is necessary to prevent offences. 
In the proper sense of the expression, we know this 
is not the case ; to say that a certain single cause i& 
necessary to produce a given effect, supposes, that 
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if the cause exist, the effect will certainly follow ; 
but it is not pretended, that the punishment of 
death will, in all cases, prevent the crime for which 
it is inflicted ; all that is meant is, that it is better 
adapted to that end, than any other kind of punish* 
jnent: some reasons have already been given to 
shew that it is not. Let us examine those which 
pre usually given on the affirmative side of this in* 
teresting question. 

4 First, There are those who support it by argu- 
ment drawn from religion. The divine spirit infused 
into the .great legislator of the Jews, from whose 
code these arguments are drawn, was- never intend- 
ed to inspire a system of universal jurisprudence. 
The theocracy given as a form of government to 
that extraordinary people, was not suited to any 
other ; as little was the system of their penal laws, 
given on the mysterious mountain, promulgated 
from the bosom of a dark cloud, amid thunder and 
lightning ; they were intended to strike terror into 
the minds of a perverse and obdurate people ; and 
as one means of effecting this, the punishment of 
death is freely denounced for a long list of crimes ; 
but the same authority establishes the lex talionis* 
and other regulations, which those who quote this 
authority, would surely not wish to adopt. They 
forget^ that the same Almighty author of that law, 
at a later period, inspired one of his prophets with 
a solemn assurance, that might with propriety, be 
placed over the gates of a penitentiary ; and con- 
firmed it with an awful asseveration,—" As I UYJ3, 
aaith .the LokdGod, I have no pleasure in the 
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death of a sinner, but rather that he should turn 
from his wickedness and live." They forget 
too, although they are Christians who use this ar- 
gument, that the divine Author of their religion," 
expressly forbids the retaliatory system, on which 
the punishment of death for murder is founded ; 
they forget the mild benevolence of his precepts, 
the meekness of his spirit, the philanthropy that 
breathes in all his words, and directed all his actions; 
they lose sight of that golden rule which he es* 
tablished, " To do nothing to others that we would 
not desire them to do unto us ;" and certainly per- . 
vert the spirit of his holy and merciful religion, when 
they give it as the sanction for sanguinary punish* 
ments. Indeed, if I were inclined to support my 
opinion by arguments drawn from religion, the 
whole New Testament should be my text, and I 
could easily deduce from it, authority for a system 
of reform as opposed to one of extermination. But 
although the legislator would be unworthy of the 
name, who should prescribe any thing contrary to 
the dictates of religion, and particularly to those of 
that divine morality, on vfhich the Christian system 
is founded, yet it would be not less dangerous, to 
make its dogmas the ground-work of his legislation, 
or to array them in defence of political systems* 
In a government where all religions have equal 
privileges, it would be obviously unjust ; it would 
lessen the reverence for sacred, by mixing them 
with political institutions, and perverting to temporal 
uses those precepts which were given as rules for 
the attainment of eternal happiness. 
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Secondly. The practice of all nations, from the 
remotest antiquity, is urged in favour of this 
punishment; the fact, with some exceptions, is 
undoubtedly true, but is the inference just ? There 
are general errors, and, unfortunately for mankind, 
but few general truths, established by practice, in 
government and legislation* Make this the crite- 
rion, and despotism is, by many thousand degrees 
on the scale of antiquity, better than a representa- 
tive government: the laws of Draco were more 
ancient than those of Solon, and consequently 
better ; and the practice of torture quite as gene- 
rally diffused, as that of which we are now treat- 
ing. Idolatry in religion, tyranny in government* 
capitaUpunishments, and inhuman tortures in juris- 
prudence, are co-eval and co-extensive. Will the 
advocates of this punishment admit the force of 
their argument in favour of all these abuses? If 
they do not, how will they apply it to the one for 
which they argue ? 

The long and general usage of any institution 
gives us the means of examining its practical ad- 
vantages or defects ; but it ought to have no autho- 
rity as a precedent, until it be proved, that the best 
laws are the most ancient, and that institutions for 
the happiness of the people are the most perma- 
nent, and most generally diffused. But this, unfor- 
tunately, cannot be maintained with truth ; the me- 
lancholy reverse forces conviction on our minds. 
Every where, with but few exceptions, the interest 
of the many has, from the earliest ages, been sacri- 
ficed to the power of the few. Every where, 
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penal laws have been framed to support this power, 
and those institutions, favourable to freedom, which 
have come down to us from our ancestors, form no 
part of any original plan ; but are isolated privi- 
leges which have been wrested from the grasp of 
tyranny; or which have been suffered, from in- 
attention to their importance, to grow into strength. 
Every nation in Europe has, during the last eight 
or ten centuries, been involved in a continued state 
of internal discord or foreign war: kings and nobles 
continually contending for power; both oppressing 
the people, and driving them to desperation and 
revolt. Different pretenders, asserting their claims 
to the throne of deposed or assassinated kings: 
Religious wars; cruel persecutions; partition of 
kingdoms ; cessions of provinces ; succeeding each 
other with a complication and rapidity that defies 
the skill and diligence of the historian to unravel 
and record. Add to this, the ignorance in which 
the human mind was involved, during the early 
and middle part of this period; the intolerant 
bigotry which, from its close connection with 
government, stifled every improvement in politics 
as well as every reformation in religion ; and we 
shall see a state of things certainly not favourable 
for the formation of wise laws on any subject ; but 
particularly ill calculated for the establishment of a 
just or humane criminal code. From such legisla- 
tors, acting in such times, what could be expected, 
but that which we actually find ; a mass of laws 
unjust, because made solely with a view to support 
the temporary views of a prevailing party ; unwise, 
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obscure, inhuman, inconsistent, because they were 
the work of ignorance, dictated by interest, passion, 
and intolerance. But it would scarcely seem pru- 
dent to surrender our reason, to authorities thus 
established, and to give the force of precedent to 
any of the incoherent collections of absurd, cruel, 
and contradictory provisions which have been dig- 
nified with the name of penal codes, in the juris- 
prudence of any nation of Europe, as their laws 
stood prior to the last century. No one would 
surely advise this ; why then select any part of the 
mass, and recommend it to us, merely because it 
has been generally practised ? If there be any other 
reason for adopting it, let that be urged, and it 
ought to have its weight; but my object here is to 
shew, that from the mode in which the penal laws 
of Europe have,, until a very late period, been 
established, very little respect is due to them 
merely on account of their antiquity, or of the ex- 
tent to which they have prevailed. If the criminal 
jurisprudence of the modern and middle ages, 
affords us little reason to revere either its humanity 
or justice; that of the ancient world does not give 
us more. The despotism of antiquity was like that 
of modern times, and such as it will always be ; it 
can have but one character, which the rare occur- 
rence, of a few mild or philosophic monarchs does 
not change: and in the laws of the republics, there 
was a mixture of severity and indulgence, that 
makes them very improper models for imitation. 
Yet in Rome, for about two hundred and fifty years, 
from the date of the Valerian law, until the institu- 
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tions of the republic were annihilated by the im- 
perial power, it was not lawful to put a Roman 
citizen to death for any crime ; and we cannot learn 
from history that offences were unusually prevalent 
during that period; but we do know that when 
executions became frequent, Rome was the recep- 
tacle of every crime and every vice. It must, 
however, be confessed, that we have not sufficient 
information to determine whether the frequency of 
capital punishments was the cause, or the effect of 
this depravity. 

Modern history affords us two examples which 
deserve to be attended to in this discussion. The 
empress Elizabeth, of Russia, soon after she came 
to the throne, abolished the pain of death in all her 
extensive dominions ; her reign lasted twenty years, 
giving ample time to try the effect of the experi- 
ment : and Beccaria speaks with enthusiasm of the 
consequences it had produced. I have not been 
able to procure the regulations by which this change 
was effected, but as I believe the knout (an inflic- 
tion more cruel than a speedy death) was preserved ; 
I do not urge this example as having the same 
weight it would have, if milder punishments had 
been substituted. Three years after Elizabeth had 
ceased to reign in the north of Europe, her great 
experiment was renewed in the south. Leopold 
became grand duke of Tuscany, and one of his first 
acts, was a declaration (rigidly adhered to during 
his reign) that no offence should be punished with 
death ; he substituted a mild system of graduated 
punishments, and though I do not think they \yere 
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very judiciously chosen, yet the consequence was, 
an immediate decrease in the number of offences* 
We are informed, that during a considerable period, 
the prisons were empty, and no complaints for 
atrocious offences occurred ; and he himself, after 
an experiment of twenty years, declares, " that the 
mitigation of punishments, joined to a most scru- 
pulous attention to prevent crimes, and also great 
dispatch in the trial, together with a certainty and 
suddenness of punishment to real delinquents, had, 
instead of increasing the number of crimes, consi- 
derably diminished that of the smaller ones, and 
rendered those of an atrocious nature very 
rare," This passage is extracted from the intro- 
duction to a code which he gave to his people, in 
the year 1786 : four years afterwards, he was called 
to the empire, and the further course of his noble 
experiment was interrupted. How far the old 
system was re-established, I am not accurately in- 
formed, but some travellers represent, that the new 
state of things forms a contrast very much in favour 
of the Leopold code. These instances, I think, 
turn the scale of argument as it applies to the 
authority of example ; if we can rely on that of 
Tuscany (and it seems perfectly well authenticated), 
it proves the inefficiency of capital punishments, in 
great, as well as smaller offences, and it is of more 
weight than the united practice of all the nations of 
the world where the punishment is retained, but 
where it has never been found effectual to repress 
the prevalence of crimes. 
The third and last argument I have heard urged. 
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is nearly allied to the second ; it is, the danger to 
be apprehended from innovation. I confess, I 
always listen to this objection with some degree of 
suspicion. That men who owe their rank, their 
privileges, their emoluments, to abuses and imposi- 
tions, originating in the darkness of antiquity, and 
consecrated by time, that such men, should preach 
the danger of innovations, I can well conceive ; 
the wonder is, that they can find others, weak and 
credulous enough to believe them. But in a coun- 
try where these abuses do not exist, a country 
whose admirable system of government is founded 
wholly on innovation, where there is no antiquity, 
to create a false veneration for abuses, and no 
apparent interest, to perpetuate them. In such a 
country, this argument will have little force against 
the strong reasons which assail it. Let those how- 
ever, who honestly entertain this doubt, reflect 
that, most fortunately for themselves and for their 
posterity, they live in an age of advancement: not 
an art, not a science, that has not, in our day, made 
rapid progress towards perfection. The one of 
which we now speak has received, and is daily 
acquiring improvement ; how long is it since tor- 
ture was abolished ? Since judges were made in- 
dependent? Since personal liberty was secured, 
and religious persecution forbidden ? All these 
were, in their time, innovations as bold at least, as 
the one now proposed. The true use of this objec- 
tion, and there I confess it has force, is to prevent 
any hazardous experiment, or the introduction of 
any change that is not strongly recommended by 
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reason. I desire no other test for the one that is 
now under discussion, but I respectfully urge, that 
it would be unwise to reject it, merely because it 
is untried, if we are convinced it will be beneficial. 
Should our expectations be disappointed, no ex- 
tensive evil can be done ; the remedy is always in 
our power. Although an experiment, it is not a 
hazardous one, and the only inquiry seems to be, 
whether the arguments and facts stated in its favour, 
are sufficiently strong to justify us in making it. 
Indeed, it appears to me that the reasoning might, 
with some propriety, be retorted against those who 
use it, by saying — " All punishments are but expe- 
riments to discover what will best prevent crimes ; 
your favourite one of death has been fully tried. 
By your own account, all nations, since the first insti- 
tution of society, have practised it, but you, your- 
selves, must acknowledge, without success. All 
we ask then, is that you abandon an experiment 
which has for five or six thousand years, been pro- 
gressing under all the variety of forms, which cruel 
ingenuity could invent; and which in all ages, 
under all governments, has been found wanting.. 
You have been obliged reluctantly to confess, that 
it is inefficient, and to abandon it in minor offences ; 
what charm has it then which makes you cling to it 
in those of a graver cast ? You have made your 
experiment ; it was attended in its operation with 
an incalculable waste of human life ; a deplorable 
degradation of human intellect ; it was found often 
fatal to the innocent, and it very frequently per- 
mitted the guilty to escape. Nor can you complain 
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of any unseasonable interference with your plan 
that may account for its failure : during the centu- 
ries that your system has been in operation, -hu- 
manity and justice have never interrupted its course ; 
you went on in the work of destruction, always 
seeing an increase of crime, and always supposing 
that increased severity was the only remedy to sup- 
press it ; the mere forfeiture of life was too mild ; 
tortures were superadded, which nothing but the 
intelligence of a fiend could invent, to prolong its 
duration and increase its torments ; yet there was 
no diminution of crime ; and it never occurred to 
you, that mildness might accomplish that which 
could not be effected by severity/' This great 
truth revealed itself to philosophers, who imparted 
it to the people ; the strength of popular opinion at 
length forced it upon kings, and the work of refor- 
mation, in spite of the cry against novelty, began. 
It has been progressive. Why should it stop when 
every argument, every fact, promises its complete 
success ? We could not concur in the early stages 
of this reformation; perhaps the credit may be 
reserved to us of completing it; and I therefore 
make no apology to the general assembly for having 
so long occupied them with this discussion. In 
proposing so important a change it was necessary to 
state the prominent reasons which induced me to 
think it necessary ; many more have weighed upon 
my mind, and on reviewing these, I feel with 
humility and regret, how feebly they are urged. 
The nature of the subject alone will, however, 
create an interest sufficient to promote inquiry, 
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and humanity will suggest arguments, which I 
have not had the sagacity to discover or the talent 
to enforce. 

Having stated the reasons which induced me to 
discard all the different punishments which have 
been reviewed, I proceed to a short discussion of 
those which have been adopted. These are — 

Pecuniary fines. — Degradation from office. — 
Simple imprisonment. — Temporary suspension of 
civil rights. — Permanent deprivation of civil rights. 
— Imprisonment at hard labour. — Solitary confine- 
ment during certain intervals of the time of im- 
prisonment, to be determined in the sentence. 

The advantage of this scale of punishment is, 
that it is divisible almost to infinity, that there is 
no offence, however slight, for which it does not 
afford an appropriate corrective; and none, however 
atrocious, for which, by cumulating its different 
degrees, an adequate punishment cannot be found. 

When to these are added the regulations which 
are made in certain cases, as to the nature of food 
and other comforts, during the term of punishment, 
it has in an almost perfect degree, the essential qua- 
lity of being capable of apportionment, not only to 
any species of offence, but to every offender. Sex, 
age, habits, constitution, every circumstance which 
ought to determine the exercise of discretionary 
power, may have its proper weight. 

Reformation of the criminal may reasonably be 
expected. 

He is effectually restrained from a repetition of 
his crime. 
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A permanent and striking example is constantly 
operating to deter others. 

The punishment being mild, public feeling will 
never enlist the passions of the people in opposition 
to the law. 

The same cause will ensure a rigid performance 
of their duty by public officers. 

Jurors, from a false compassion, will seldom 
acquit the guilty ; and if by chance or prejudice 
they should convict the innocent, their error or 
fault is not as in the cases of infliction of stripes — 
permanent stigmas, or death — without the reach of 
redress. 

These are advantages which render the peniten- 
tiary system decidedly superior to any other. 

To detail the mode in which these different 
punishments are composed and applied to the differ- 
ent offences, would be to repeat the provisions of 
the whole book, which cannot be expected from 
the nature of this report ; enough, and I fear more 
than enough, has been said on this division of the 
work. 

I proceed to the plan of the fourth book, which, 
as we have seen, is intended to give rules of prac- 
tice in all criminal proceedings. . 

It regulates the mode in which complaints and 
accusations are to be made ; designates the proper 
persons to receive them, and directs their duty in 
conducting the examination ; taking the evidence 
on the complaint, and ordering the arrest ; pre- 
scribes the form of warrants ; and designates pre- 
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cisely, the cases where arrests may be made without 
them. It prescribes minutely, the duties, and 
defines the authority, as well of officers as of indi- 
viduals, who assist them in making arrests. 

It regulates the mode of conducting the examina- 
tion, and the manner of making commitments, so 
as to avoid the frequent escapes of the guilty from 
the former defective practice on this head. 

The manner in which the person is to be treated, 
during his confinement, is minutely detailed; provi- 
sions are introduced to prevent or punish all abuses 
of authority, in those who arrest, or have charge of 
the prisoner. 

- Rules are laid down for directing the discretion 
of the magistrate, and ascertaining his duties in ad- 
mitting to bail. 

The manner in which accusations and the evi- 
dence to support them, are to be brought before the 
proper court, is distinctly described. 

Rules are presented for the organization and 
mode of conducting business before grand juries. 
Their duties are defined, as are those of the public 
prosecutor, in presenting indictments before them. 

The cases are distinguished which are to be pro- 
secuted by indictment, from those in which inform- 
ation may be filed. 

Rules are laid down for drawing acts of accusa- 
tion, so as to secure a proper degree of certainty in 
the allegation of the offence, but to prevent the 
escape of the guilty from formal defects. 

The mode of making the arraignment ; the manner 
of pleading ; the rules for conducting the trial ; the 



*\ 



75 

duties of the judge ; of the advocate for the accused, 
and of the public prosecutor, in relation to it, are 
minutely marked out. 

Regulations are made for summoning, swearing, 
and challenging jurors, and for their government 
on the trial, and on the delivery of the verdict. 

Directions are given for summoning and securing 
the attendance of witnesses. 

The causes are designated, for which judgments 
may be arrested and new trials granted, and all 
the proceedings subsequent to the verdict are pro- 
vided for. 

A chapter is dedicated to the regulation of the 
manner in which search-warrants are to be granted 
and executed, and another to the designation of the 
cases in which security may be required against the 
commission of apprehended offences. Contempts 
are defined, and the mode of trying and punishing 
them is marked out. 

The last chapter of this book contains a system of 
proceeding on writs of habeas corpus. 

This chapter will be the first act of legislation in 
our state on this subject ; important enough (it would 
seem) to have sooner engaged our attention. This 
writ was known in a remote period of the English 
law, but it was a precept without a sanction, and 
therefore totally inefficient until the statute passed 
in the 31st year of Charles II. gave it force and 
efficacy, and made it a feature in their jurisprudence, 
of which any nation might be proud, and which all 
ought to imitate or adopt. The mechanism of this 
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admirable contrivance for securing personal liberty 
is so simple, its effects are so decisive, that we are 
led to wonder why it was not sooner put in opera- 
tion, especially in a nation, which at so early a 
period made it a stipulation with their king, that 
" no freeman should be imprisoned but by the law 
of the land." Indeed the writ itself was known in 
the Roman law by the name of the interdict de 
homine libero exhibendo ; but it was applicable only 
to the case of a freeman claimed as a slave, and we 
do not find, that even in that case there were any 
provisions to enforce its execution, on the contrary* 
there was one which permitted any person to refuse 
obedience, who chose rather to pay for the man, 
estimating his value as if he were a slave. In no 
stage of its history, therefore, was this writ of any 
importance until the spirit of liberty, nearly extin r 

guished under the energetic despotism of the Tudors, 
rose superior to the weakness of the Stuarts, and 
inspired the declaration of those principles of personal 
and political rights, on which our republics are 
chiefly founded. One of the most important mea- 
sures which this spirit suggested, was the habeas 
corpus act ; it directs the manner in which the writ 
is to issue ; imposes penalties for disobedience to 
it, and makes a number of salutary provisions to 
prevent delays and abuses in criminal proceedings. 
In all the Atlantic states, this statute was a part of 
the law by which they were governed at the time 
they became independent; and it was either ex- 
pressly, or impliedly, adopted with the whole body 
of their municipal laws. In those states, therefore, 
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nothing more was necessary than to guard against 
its suspension by a constitutional clause. But here 
the case was different, the common law of England 
was not in force here, still less were its statutes. 
Neither could form part of our law, unless specially 
re-enacted. Yet the framers of our constitution, not 
attending to this difference, contented themselves 
with transcribing from the constitutions of other 
states, the provision that u the privilege of the writ 
of habeas corpus shall not be suspended, unless 
when in cases of rebellion or invasion the public 
safety may require it." But no law had before, or 
has been since passed, defining what the writ of 
habeas corpus was, or directing the manner in which 
it was to be obtained, how it was to be executed, 
what was to be its effect, or what the penalty of 
disobeying it. If the writ alone be introduced 
without the provisions for enforcing it, it could be 
of as little Use here as it was in England before the 
statute of Charles II. if the statute be introduced, 
do we stop at that of Charles? or are those of 16 
George I. and 38 of George III. re-enacted by this 
laconic legislation ? If either of them are, they 
involve as applied to us, great absurdities ; for they 
contain many provisions, which are.purely local, all 
of them refer to courts and to magistrates which do 
not exist under our laws; and impose penalties 
which are not recoverable here ; and yet on which, 
the whole efficacy of the act depends. So that 
whatever construction we put on this clause in our 
constitution it must be confessed, that without some 
statute to define and enforce the great privilege of 
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which it declares we shall not be deprived, the pro- 
vision itself can be of little use. Hitherto the 
necessity for this remedy has been so strongly felt, 
that judges have not scrupulously examined their 
right to afford it; and even when improperly granted, 
so strongly is it supported by public opinion, that 
parties, though they have sometimes evaded its 
operation, have never thought proper to question 
its legality. It has held its authority therefore, by 
the moral sense of the people, exerting its influence 
in support of an institution which they have been 
taught from their infancy to venerate and admire* 
rather than by the constraint of law. But times 
may come, in the natural progress of human affairs, 
must come, when public opinion will have less 
force, and without the aid of law for its support, will 
prove a feeble barrier against encroachment. 

The offences against personal liberty, which are 
most dangerous, are those that are committed for 
political purposes, and as the means of silencing 
opposition to unconstitutional and revolutionary 
measures. All the energies of the law, armed with 
its strongest sanctions, and directed by the most 
efficient measures to secure its execution then be- 
come necessary. The magnitude of the evil, there- 
fore, concurring with the probability of its occur- 
rence, calls for the attention of the legislature to 
this important subject. In examining the different 
enactments of this justly celebrated statute, every 
friend of freedom must be grateful to its authors for 
the extensive, and it is devoutly to be hoped the 
lasting benefit they have conferred on mankind. 
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Ten millions of freemen have already consecrated it 
among their fundamental rights, and the rising re- 
publics of the new world will not fail to adopt so 
precious an institution when they review and finally 
establish their constitutional compacts. 

This is the greatest glory a wise nation can de- 
sire : to see its principles recognized ; its institu- 
tions adopted ; its laws copied, not only by men 
speaking the same language, and bred in a similarity 
of manners, but translated into different languages, 
adapting themselves to different habits ; incorporated 
in different codes, and in all, acknowledged as the 
first of blessings. And the trial of a cause, by an 
independent jury, on the banks of the La Plata or 
the Oroonook ; or the writ of habeas corpus adopted 
by a representative assembly in Mexico and Peru, 
ought to afford more satisfaction to an Englishman 
who loves the honour of his country, than the 
most splendid triumph of her arms. We must not, 
however, suffer our admiration of any institution to 
blind us to its faults, or prevent us when we are 
about to adopt it, from scrutinizing severely all its 
provisions, and carefully inquiring whether in its 
operation, defects have not been discovered, which 
a prudent attention might amend. In examining 
the English statute with this view, some important 
omissions have been observed ; and in the project 
presented to you, an attempt has been made to 
remedy them. Some of the most important ought 
to be enumerated. 

1. The great object of this writ; that, which 
constitutes its chief excellence ; I may say its only 
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use, is the promptitude and efficacy with which it 
acts. To borrow a phrase from another branch of 
jurisprudence, it is a writ for "specific performance/' 
or it is nothing. In all civilized countries, there 
are actions given for injuries to personal liberty : 
but no nation, until England set the example, pro- 
vided any means for the immediate cessation of the 
evil. This law enforces it by attachment, fines, 
and penalties; in most cases, these are effectual: 
but there are circumstances in which the party 
injured would obtain no relief, and the offender 
would escape punishment, notwithstanding the pro- 
visions of the statute. A person may be unlawfully 
arrested, and forcibly embarked, to be conveyed 
out of the country ; the writ of habeas corpus may 
issue; it may even be served in time, but if the 
party to whom it is directed, choose to make an 
insufficient return, no other process can issue until 
that return has been received, debated, and deter- 
mined to be insufficient; and then, it is not a com- 
pulsory process, but a penal one : which is awarded ; 
not giving liberty to the prisoner, but punishing the 
party for his disobedience, who detains him ; in the 
mean time, the sufferer may be conveyed out of the 
kingdom ; or some other irreparable injury may be 
inflicted on him. This is the case which must pro- 
bably have often occurred in England, by abuses 
under their press warrants; by military encroach- 
ments, and for purposes of private vengeance or 
public oppression. Recent as has been the establish- 
ment of our government, an outrageous and well- 
known example of this abuse took place here ; an 
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evasive return was made and repeated, and while 
the court was occupied in determining its validity, 
a number of citizens were carried out of the state r 
by a military officer, on a groundless charge of 
political crimes. 

To prevent the recurrence of an evil of this kind, 
an article has been inserted, directing, whenever a 
case is made out to justify the issuing of this writ, 
accompanied by proof, that deportation, or any other 
irremediable injury is apprehended ; or whenever 
the writ is disobeyed, that the magistrate shall, 
instead of the habeas corpus, issue his warrant to 
bring the prisoner and the party, in whose custody 
he is held, before him, that the one may be released, 
and the other committed for trial, in all cases in 
which those steps may be required by law. 

2. Under the English law, the return is taken for 
true, and the only remedy, is an action against the 
person who makes a false return ; a doctrine utterly 
subversive of the true intent of the act, and which, 
in many cases, has rendered it nugatory. This doc- 
trine was established on a reference to the twelve 
judges, by the house of lords, in 1757, and was en* 
forced in the case of American seamen impressed 
on board of English vessels ; the captain returned, 
that they had voluntarily enlisted, and without any 
other evidence, they were remanded to their slavery, 
and told, that if they survived the war, and could 
find any one to bring an action for a false return, on 
proving it, they might obtain relief. This glaring 
defect is removed by the law presented to you ; and 
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the mode is prescribed for examining into die truth 
of a return when it is controverted. 

3. The judges in the case alluded to, determined 
unanimously, that, the provisions made for award- 
ing and returning writs of habeas corpus immedi- r 
ately, do not extend to any case but those of a 
criminal or supposed criminal nature. Mr. Justice 
Bathurst, it is true, adds to his opinion, that 
although the statute did not extend to other cqses* 
yet the justices of the king's bench had, in favown 
of liberty, extended the same relief to all cases. 

To give foil effect to this remedy, it is proposed 
expressly, to extend it to every case of illegal in** 
prison me nt and restraint. 

4. By the English practice, When a prisoner! is 
brought up on habeas corpus, if the commitment be 
informal, he is discharged, although sufficient evi- 
dence may exist to justfy his detention for trial. 
The plan proposes a remedy for this evil, by oblig- < 
ing the officer who brings up the prisoner, to pro- 
duce the evidence on which he was committed, and 
directing the judge before whom the writ is return- 
ed, to re-commit hitti if the evidence warrant it. 

- As the whole of this chapter is herewith submitted, 
it is not necessary to notice any other of the orius-» 
sions which have been supplied; or the deftefc 
which it has been attempted to remedy. A stra% 
impression of the Utility of this grfeat writ, has 
rendered nte particularly desirous to increase thd 
facility of procuring it ; to ertlarge the sphere of its 
relief; to give an adequate sanction to each of the 
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provisions that are enacted ; to impress upofc the 
people the utility of preserving, and the danger of 
suffering it- to be violated* and to shew the value 
We place on this and other institutions of freedom, 
Hot by suffering them to remain imperfect froth ft 
blind reverence for their antiquity, but by studying 
to improve, if possible, to perfect tbem; and by 
leaving to our Children, not only unimpaired, but 
augmented, those privileges bequeathed to us by 
the wisdom and patriotism of our fathers* 

The great objects in the execution of this division 
Of the work, have been to protect the innocent 
from ill-founded prosecutions, and even the guilty 
from vexation, in the manner of conducting those 
which vrere necessary to ascertain their guilt. But 
*t the same time, to insure the exact execution of 
the laws, and as far as possible to destroy the effect 
of those devices, which professional ingenuity has 
so frequently used to procure the escape of the 
guilty. Some new provisions have been introduced 
lor effect these objects, but where they could bd 
(Attained without innovation, none has been pro- 
posed. In those cases my endeavours have beeri 
confided to the arrangement of the law applicable 
to the different divisions, under its proper heads.; 
*nd to giving precise and intelligible language to the 
rules of procedure. Even a slight notice of all the 
points in which changes or modifications of the present 
tew have been suggested, w6uld extend this report, 
already too long, to an inconvenient size. It may 
not be amiss j however, to mention a prohibition 
of those charges, which the judge frequently uses 
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as the means of diffusing his political tenets, dis- 
playing his eloquence, and sometimes gratifying his 
passions ; and of those presentments of the same 
nature, by which the jury recommend candidates 
to office, denounce public measures, or eulogize 
the virtues of men in office ; such proceedings were 
thought beneath the dignity of the magistrate, and 
inconsistent with the sanctity of that body, whose 
functions of public accusers, and guardians of the 
liberty, and reputation of their fellow-citizens, re- 
quire calm investigation undisturbed by intempe- 
rate discussions. * If an ordinary court of justice be 
properly called the temple of that high attribute of 
the deity, we may, without too far extending the 
metaphor, term the tribunal of criminal jurisdiction, 
a shrine in that temple : the holy of holies, into 
which, impure or unworthy passion should find no 
admittance ; and where no one ought to officiate 
until he has put off the habits of ordinary life, and 
assumed, with the holy robes of his function, that 
purity of intention, that ardent worship of truth, so 
inconsistent with the low pursuits of interest, the 
views of ambition or the vanity of false talent. 
Party spirit unfortunately will, in some degree, in- 
fluence every other department ; from the nature of 
our government it must exist, but it will do 
no material injury, while it ia felt in the legislative, 
or even in the executive branches ; but if it once 
find admittance to the sanctuary of justice, we may 
be assured, that the vitals of our political con- 
stitution are affected, and I can imagine no better 
means of facilitating this corruption, than permitting 
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your judges to make political harangues to a jury, 
who reply by a party presentment* 

Another article applicable to the trial, restricts 

the charge of the judge, to an opinion of the law, 

jand to the repetition of the evidence, only when 

required by any one of the jury : the practice of re- 

:peating all the testimony from notes, always (from 

: the nature of things) imperfectly, not seldom inao 

ncufately, and sometimes carelessly, taken, has a 

double disadvantage ; it makes the jurors who rely 

more on the judge's notes than their own memory, 

inattentive to the evidence; and it gives them an 

imperfect copy of that, which the nature of the 

4rial by jury requires, they should record in their 

own. minds. Forced to rely upon themselves, the 

.necessity will quicken their attention, and it will 

/be" only when they disagree in their recollection, 

ithat recourse will be had to the notes of the judge. 

;There is also another and more cogent reason for 

4he restriction. Judges are generally men who 

dbave grown old in the practice at the bar. With 

^tbe knowledge which this experience gives, they 

<also acquire a habit, very difficult to be shaken off, 

that of taking a side in erery question that they 

hear debated, and when the mind is once enlisted, 

their passions, prejudices, and their professional 

ingenuity are always arrayed on the same side, and 

>furnish arms for the contest; neutrality cannot, 

;under these circumstances, be expected ; but the 

law should limit, as much as possible, the evil that 

this almost inevitable state of things must produce. 

In the theory of our law, judges are the counsel for 
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the accused, in practice they are, with a few 
honourable exceptions, his most virulent prosecu- 
tors. The true principles of criminal jurisprudence 
require, that they should be neither. Perfect hn*- 
partiality is incompatible with these duties. A 
good judge should have no wish that the guilty 
should escape, or that the innocent should suffer ; 
no false pity, no undue severity should bias the 
unshaken rectitude of his judgment ; calm in deli- 
beration, firm in resolve, patient in investigating 
the truth, tenacious of it when discovered ; he 
should join urbanity of maimers, to dignity of 
demeanor, and an integrity above suspicion, to 
learning and talent ; such a judge is what, accordr 
ing to the true structure of our courts, he ought to 
be — the protector, not the advocate of the accused ; 
his judge, not his accuser; and while executing 
these functions, he is the organ by which the sacred 
will of the law is pronounced. Uttered by such a 
voice, it will be heard, respected, felt, obeyed; 
but impose on him the task of argument, of debate; 
degrade him from the bench to the bar ; suffer him 
to overpower the accused with his influence, or to 
enter the lists with his advocate, to carry on the 
contest of sophisms, of angry arguments, of tart 
replies, and all the wordy war of forensic debate.; 
suffer him to do this, and his dignity is lost ; his 
decrees are no longer considered as the oracles of 
the law ; they are submitted to, but not respected ; 
and even the triumph of his eloquence or ingenuity, 
in the conviction of the accused, must be lessened 
by the suspicion, that it has owed its success to 
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official influence, and the privilege of arguing with* 
out reply. For these reasons the judge is forbidden 
to express any opinion on the facts which are 
alleged in evidence, much less to address any argu- 
ment to the jury, but bis functions are confined to 
expounding the law, and stating the points of evi- 
dence on which the recollection of the members of 
dm jury may differ. 

I pass over other alterations of less importance, 
and proceed to the consideration of the fifth book. 

This, as we have seen in the plan, is devoted to 
the rales of evidence as applicable to criminal law. 
In the execution of this part of the work, general 
principles will be first laid down* applicable to all 
eases of criminal inquiry from its incipient, to its 
final stage; they tfjll be such only as have received 
the sanction of the learned and the wise, or such a? 
cafc be supported by the clearest demonstration of 
their utility and truth. The evidence necessary to 
justify commitments, indictments, and convictions 
for each offence specified in the third book, as well 
as that which may be admitted in the defence, will 
be detailed under separate heads, and such aa 
arrangement will be studied as to make this part of 
the work easily comprehended, and remembered 
without difficulty. 

It is obvious., from the nature of this division of 
the subject, that illustrations of the rules it contains 
cannot be given without greatly exceeding the limits 
of an ordinary report. It may be proper, however, 
under this head, to notice, that an attempt is made 
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to enforce the sanction and add to the solemnity of 
oaths. From the careless and often unintelligible 
manner in which they are administered, it seems an 
idle ceremony rather than a sacred promise, accom- 
panied by a renunciation of the blessings of the 
Deity in case it should be broken. Rules are 
framed on this subject, which, it is supposed, may, 
in some measure, correct the evil, and make wit* 
nesses more cautious and circumspect in their testi- 
mony, by impressing upon the mind a proper sense 
of the serious consequences of its violation. If this 
impression should be insufficient to prevent delibe- 
rate perjury, it will, at least, restrain the more pre- 
valent evil of those aberrations from truth which are 
caused by exaggeration, carelessness, or passion. 

The sixth and last division of the work is, to con- 
tain rules for the establishment and government of 
the public prisons ; comprehending those intended 
for detention previous to trial ; for simple confine- 
ment, and for correctional imprisonment at hard 
labour, or in solitude. 

Upon these rules, and the proper execution of 
them, depend the success of the whole system. 
But it will be useless to make rules, because im- 
possible to execute them, unless the edifice to be 
prepared for this purpose be on a scale sufficiently 
extensive to permit the proper classification, the 
separate employment and proper seclusion, of the 
different offenders. Without these, we can neither 
produce reformation, nor hope for any effect from K 
example. And yet, because it produces neither, 
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we find fault with the system, when we should 
arraign only our want of attention to its principle. 
Vice is more infectious than disease; many 
maladies of the body are not communicated even 
by contact, but there is no vice that affects the 
mind, which is not imparted by constant associa- 
tion ; and it would be more reasonable to put a 
man in a pest-house to cure him of a head-ache, 
than to confine a young offender in a penitentiary, 
organized on the ordinary plan, in order to effect 
his reformation. Considering this interior arrange- 
ment as essential to the success of die whole plan, 
it was deemed improper to leave it to the discretion 
of the governors or warden ; but by means of pre- 
cise and somewhat minute regulations, to place the 
discipline of the prison on a basis that should not 
vary according to the different theories of those 
who are to enforce it, taking care, however, to 
allow a reasonable discretion in cases where con- 
siderations of humanity require it. 

In order to frame these regulations to advantage, 
it would be very advisable to obtain more informa- 
tion than we now possess, of the practical operation 
of those which have been tried in the other states. 

For this purpose, I intend, if possible, to devote 
a few months of the summer to a personal exami- 
nation of the different institutions of the kind in the 
Atlantic states, but if my circumstances should not 
permit me to execute this plan, I shall renew the ef- 
forts I have already made to procure the informa- 
tion which the different returns and reports can 
give. 
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Every system having reformation for its principal* 
or even incidental object, is imperfect, if it do not 
contain a regular and permanent provision forgiving 
education to the young offenders, and moral and 
religious instruction to all. • • ' • ;j 

Lessons of this nature, inculcated by men of 
piety and benevolence; enforced by a life of tent* 
perance and labour, and not counteracted by any 
evil associations, I firmly believe will make many 
a discharged convict, a more worthy miemher v£ 
society than some who haste never committed any 
offence of sufficient magnitude to incur the »me 
discipline. But reformation is not enough ; although 
sincere, it will not be lasting, if the distrust of society 
shall drive the repentant sinner from its bosom j 
deny him the means of subsistence, and force him 
to seek it in a new association with his former 
companion in guilt. To avoid this consequence, 
means must be found to test by a proper interval of 
probation, the sincerity of his reformation ; to give 
him an opportunity of regaining confidence by acts 
of gradual intercourse with the public, and after 
repeated trials, if it be found that be can withstand 
temptation, to assign him a place in society, which 
will enable him to subsist without reproach. 

This part of the plan will be difficult of execu- 
tion, but it is not deemed impracticable, aud it will 
be facilitated and enforced by increased severity for 
a repetition of offences, as well in the duration of 
punishment as in the increase of privations white it 
lasts. Should the regulations which I suggest for 
this purpose be adopted, and be found efficient, it 
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will complete the system which substitutes amen- 
datory to vindictive punishments. A reformation 
in penal jurisprudence which reflects higher honour 
on modern times, than the greatest discoveries they 
have produced in arts, literature, or science. 

This is the plan of the work, and these are the 
principles on which it is founded ; if after examin- 
ing, them, it should be perceived that they are in*, 
consistent with the views of the legislature,, or that 
the execution falls short. of their expectations, the 
evil is still within the reach of such remedy as their 
wisdom may suggest • 

From such parts of the code as are in the state of 
greatest forwardness, I have selected the second 
book ; and the last chapter of the fourth, as speci- 
mens of the execution. The one being chiefly aa 
enunciation of general principles, and the other 
necessarily confined to matters of practical detail, 
the general assembly can the better judge, whether 
a proper attention to sound theory, has been com- 
bined with efficient practical details ; and whether 
the great object I have bad in view, of rendering 
every rule intelligible, although concise, has, in a 
reasonable degree been attained. 

Some parts of the third book are prepared, but 
the whole of this division is still in an unfinished 
slate. The fourth is nearly complete. The fifth 
cannot, without great inconvenience, be put into 
form until the crimes to which the evidence is to 
apply are defined and definitively classed ; this book 
must, therefore, necessarily be unfinished until 
the completion of the third ; and the wunt of that 
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information, which I hope to obtain by a personal 
inspection of the prisons, has unavoidably delayed 
what I have to add to the sixth and last book. 

I have only to add, on this subject, that from 
the progress already made, I hope that the wbole 
system will be presented at the next session. And 
I submit to the legislature, whether it would not 
be proper to direct, that when finished it shall be 
printed for the inspection of the members. 

This report is intended to apprize the represen- 
tatives of the people, what changes are proposed to 
be made in their criminal jurisprudence ; to inform 
them why these changes are deemed necessary'; to 
lay before them a plan of the whole work ; to an* 
nounce the principles on which it is established; 
and by the exhibition of a part, to shew in what 
manner it may be reasonably expected that the 
whole will be executed. 

In performing this duty, the line traced by the 
law, under which I was appointed, has been scru- 
pulously adhered to. In its execution, I claim hd 
other merit than that of diligence, and a most con- 
scientious desire to perform it in such a manner as 
will best reconcile humanity with justice, and the 
great interests of freedom with both. 

The representatives of a free people, although 
they may do nothing to forfeit the confidence Of 
their constituents, cannot always expect to retain 
the power of serving them. A spirit of change is 
inherent in our government ; it gives it energy, and 
is even necessary to its existence. We appear in 
pifclic life ; perform or neglect the duties assigned 
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to us ; and then, pushed off the stage by younger, 
more active, or more popular candidates, we return 
to the mass of our fellow-citizens ; in common with 
them, to suffer the evils, or enjoy the benefits of the 
measures we have adopted. It is not always, that 
in the brief space allotted to us for the performance 
of our functions,: we have an opportunity of making 
it an epoch ia the annals of our country, by insti- 
tutions, with which a grateful posterity will identify 
the names of those by whose patriotic labours they 
were established. This rare occasion now presents 
itself for your . acceptance. If the worl?, which 
your wisdom has directed, and which your sound 
judgment, experience, and care will modify and 
correct, should effect the object of giving to your 
country a penal code, founded on true principles— 
concise, correct, humane, easily understood, guard, 
ing with the same scrupulous care the rights of the 
poorest citizen, and of the most influential member 
of society; inferring firmly, not harshly, a strict 
obedience to the laws; repressing with an even 
hand the abuses of office and the licence of insub- 
ordination ; protecting the. good, restraining, pu- 
nishing, and reforming the wicked ; arraying the 
best feelings and most powerful passions, as well as 
the understanding on the side of the law ; making 
disobedience, unwise and inattractive, . as well as 
dangerous ; arming all your institutions with public 
opinion,' and directing its irresistible force against 
vices and crimes ; rendering your judges venerated 
as the oracles of justice, and your courts respected 
as its sanctuary. Should this be the result, few 
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public bodies can boast a fairer claim than you will 
then have to the approbation of their constituents, 
and the gratitude of posterity. For you will have 
rendered an essential service, not only to your own 
country^ by securing its - internal peace, and establ- 
ishing its reputation for wisdom and justice, but to 
the other states, by giving them an useful and 
honourable example, and to the whole world, by 
demonstrating the ease and safety with which 
abuses are corrected, and improvements introduced 
under q free government, and exemplifying its su- 
periority, by this proof of the rapid progress it has 
Enabled you to make in the science of legislation, 
during the few years you have enjoyed it. And 
the grateful prayers of the innocent whom you will 
have saved ; of the guilty you will have reformed, 
and of the whole community, whose feelings will 
no longer be lacerated by public exhibitions of 
suffering and of death, will combine with your own 
consciousness of rectitude, in drawing down a 
Messing on your lives, and diffusing a glow of hap- 
piness over that hour, when the remembrance of 
one measure effected for the interests of humanity, 
or the permanent good of our country, will be of 
more value, than all the fleeting and unsatisfactory 
recollections of success in the pursuits of fortune 

•ratobition. 

, ... 

All which is respectfully Submitted. 

EDWARD LIVINGSTON, 
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INTRODUCTORY KOTfCB. 



.. Art* l. This code iy divided into six books.; 
each bqok into chapters and sections; the whole, 
composed of articles numbered throughout ^ach, 
fcook. , . 

The first book contains definitions explaining the 
sense in which certain words and phrases are used 
in the course of the work, and directs the mode ip 
which this code shall be promulgated and taught. 
. The second contains a preamble; and general 
dispositions, applicable— 

1. To the exercise of legislative power in penal 
Jurisprudence. : > . : 

. : 2. To prosecutions and trials* . 
; 3 r To the persons who are amenable to the p?o* 
visions of the code and of the circumstances under 
which acts that would otherwise be offences, may 
be justified or excused. 

4f4 To the repetition of offences. 

5. To different persons participating in the same 
offence as principals, accomplices, and acces- 
saries. _ ♦ 
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The third book defines offences and designates 
their punishment. 

The fourth establishes a system of procedure in 
all criminal cases, relative to 

Complaints or accusations. — Arrests. — Commit- 
ments. — Indictments. — Informations. — Arraign- 
ments and trials. — To the formation of grand juries, 
their duties and forms of proceeding. — To the 
securing the attendance of witnesses. — To the 
forms to be observed in all proceedings in court. 
—To the administration of oaths. — To the grant- 
ing and executing search warrants. — To the re- 
quiring security against the commission of offences 
which are apprehended.— -To the granting of writs 
of habeas corpus, and the provisions necessary to 
giving it effect. 

The fifth contains rules of evidence as applicable 
to trials for each of the offences made punishable by 
this code. 

The sixth relates to the establishment of a peni- 
tentiary, and contains rules for its government. 

Art. 2. Whenever in this code, the office, trust, 
state, or relation of tutor, ward, administrator, exe- 
cutor, ancestor, heir, parent, child, minor, in- 
font, master, or servant; and the relative pronouns 
he or they, as referring to them, are used, they 
are intended to mean as well fetfiales as males, 
standing in those relations, or exercising the same 
offices, trusts, or duties, unless the contrary be 
expressed. 

Art. 3. The general terms — jvhoever; any per- 
son ; any one ; and the relative pronouns— he, or 
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they, when they refer to them, ate intended t6 iri- 
, elude females as well as males, unless there is 9ome 
expression to the contrary: 

Art. 4. — Whenever this code forbids or directs 
by using the general terms— any one; one; any 
persop ; whoever, or the relative pronoun — he ; re- 
ferring to any such general term, the same prohibi- 
tion or direction (if the contrary be not expressed) 
is extended to more persons than one, doing or 
omitting the same act ; and in like manner, when 
the plural— persons, or the relative — they, is used 
in any mandatory or prohibitory disposition of the 
law ; the direction or prohibition applies to any one 
person, doing or omitting the same act. 

Art, 5. Whenever any thing is directed or for- 
bidden with respect to one objefct or thing, the same 
direction or prohibition extendsTto more, than one of 
the same objects or things, and a direction or pro- 
hibition as to more objects than one, includes the 
same prohibition as to a si ngle one of the same objects. 

Art. 6. All words printed in the body of this 
work, in small capitals, are defined and explained 
in the first book, and when thus printed, are used 
in no other sense than that given to them by such 
definition or explanation. 

\ A»t. 7. Every word or phrase employed in this 
work, other than those so printed, is to be taken 
and construed in the sense in which it is commonly 
used, by men who understand the language. 
' Art. 8. It is not intended that each article 
should contain in itself a complete expression of 
legislative will, on the subject of which it treats, 

h 
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inddpendant of the Other articles of the some sec- 
tion ; the whole are to be considered together; to 
avoid repetition, a provision in one article, some- 
times relates to something expressed in another ; 
an example of which is found in the article imme- 
diately preceding this, where the words "so 
-printed," relate to printing in "small capitals/' 
provided for in the section preceding it. 



BOOK SECOND. 
PRELIMINARY CHAPTER, 



PREAMBLE. 

No art of legislation can be, or ought tabe, im- 
tmitable. Changes are required by the alteration 
of circumstances ; amendments, by the imperfec- 
tion of all human institutions ; but laws ought never 
to ' be changed without great deliberation* and a 
-due consideration as well of the reasons on which 
they Were founded, as of the circumstances under 
iwbich they were enacted. It is therefore proper, 
in the formation of new laws, to state clearly the 
TOotives for making them, and the principles by 
■which the framers were governed in their enact- 
ment. Without a knowledge of these, future legis- 
latures cannot perform the task of amendment, and 
thefe can be neither consistency in legislation, nor 
Hiniformity in the interpretation of laws. 

For these reasons the general assembly of the 
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atate of Louisiana declare, that their objects in esta- 
blishing the following code* are — 

To remove doubts relative to the authority of 
any parts of die peual.law of the different nations 
Jky which this state, before its independence, was 
governed. 

Tp embody into one law and to arrange into sys- 
tem, such of the various prohibitions enacted by 
different statutes as are proper to be retained in the 
penal code. 

To include in the class of offences, acts injurious 
tto the state and its inhabitants, which are not now 
forbidden by law. 

To abrogate the reference (which now exists) to 
a foreign law for the definition of offences, and the 
naode of prosecuting them. 

To organize a connected system for the preven- 
tion as well as for the prosecution and punishment 
of offences. 

To collect into one code, and to express in plain 
language, all the rules which it may be necessary 
to establish, for the protection of person, property, 
condition, reputation, and government ; the penal- 
ties and punishments attached, to 9 breach of those 
rules ; the legal means of preventing offences, and 
the forms of prosecuting them when committed ; 
the rules of evidence, by which the truth of accur 
nations are to be tested, and the duties of executive 
and judicial officers, jurors and individuals, in pre-' 
venting, prosecuting, and punishing offences : to the 
end, that no one need be ignorant of any branch of 

H 2 
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criminal jurisprudence, which it concerns alt to 
know. 

And to change the present penal laws, in alf 
those points in which they contravene the follow- 
ing principles; which the general assembly con- 
sider as fundamental truths, and which they have 
made the basis of their legislation on this subject ; 
to wit : — 1 

Vengeance is unknown to the law. The only 
object of punishment is to prevent the commission 
of offences: it should be calculated to operate, 

First, on the delinquent, so as by seclusion to 
deprive him of the present means, and by habits of 
industry and temperance, of any future desire, to 
repeat the offence. 

Secondly, on the rest of the community, so as to 
deter them by the example, from a like contraven- 
tion of the laws. No punishments greater than are 
necessary to effect these ends, ought to be inflicted. 

No acts or omissions should be declared to be 
offences, but such as are injurious to the state, to 
societies permitted by the laws, or to individuals. 

But penal laws should not be multiplied without 
evident necessity ; therefore acts, though injurious 
to individuals or societies, should not be made liable 
to public prosecution, where they may be suffici- 
ently repressed by private suit. 

From the imperfection of all human institutions, 
and the inevitable errors of those who manage them, 
it sometimes happens, that the innocent are con- 
demned to suffer the punishment due to the guilty. 
Punishments should therefore be of such a nature, 
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that they may be remitted (and as far as possible, 
compensated) in cases where the injustice of the 
Sentence becomes apparent. 

, Where guilt is ascertained the punishment should 
be speedily inflicted. 

• Penal laws should be written in plain language, 
clearly and unequivocally expressed, that they may 
neither be misunderstood nor perverted ; they should 
be so concise, as to be. remembered with ease; and 
all technical phrases or words they contain, should 
be clearly defined. They should be promulgated in 
such a manner as to force a knowledge of their pro- 
visions upon the people ; to this end, they should 
not only be published, but taught in the schools ; 
and publicly read on stated occasions. 

The law should never command more than it can 
enforce. Therefore, whenever, from public opinion, 
or any other cause, a penal law cannot be carried 
into execution, it should be repealed. 

• The accused, in all cases, should be entitled to a 
public trial, .conducted by known rules, before im- 
partial judges, and an unbiassed jury ; to a copy of 
the act of accusation against him, to the delay ne- 
cessary to prepare for his trial ; to process to enforce 
the attendance of his own witnesses ; and to an op- 
portunity of seeing, hearing, and examining those 
who are produced against him ; to the assistance of 
counsel for his defence ; to free communication with 
such counsel, if in confinement, and to be bailed in 
all cases, except those particularly specified by law. 
No presumption of guilt, however violent, can 
justify the infliction of any punishment before 
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conviction, or of any bodily restraint greatet tbari 
is necessary to prevent escape ; and the nature and 
extent of this restraint should be determined by 
law. 

Perfect liberty should be secured of beating ami 
publishing the proceedings of criminal courts 5 and 
no restraint whatsoever should be imposfed on the 
free discussion of the official conduct of the judges, 
and other ministers of justice, hi this branch of go- 
vernment. 

Such a system of procedure, in crira&nal e*es» 
6houkt be established, as to be understood withbut 
long study ; it should neither suffer the guiky to 
escape by formal objections, nor invoke the in- 
nocent in difficulties, by errors in pleading. 

For this purpose* amendments should be per- 
mitted in all cases, where neither the accused titor 
the public prosecutor can be surprized. 

Those penal laws counteract their own effect* 
which, through a mistaken Lenitty, give greater Cdtn- 
forts to a convict than those which he would pro- 
bably have enjoyed* while at liberty i 

The power of pardoning should be only exercised 
in cases of innocence discovered* 0* of certain and 
unequivocal reformation. 

Provisions should be made for preventing fche exe- 
cution of intended offences^ whenever Ibe design ta 
commit them is sufficiently apparent. 

The remdte means of preventing offdnees do n&t 
form the subject of penal laws. Tbegenesal assem- 
bly wHl provide them in their proper place* They 
are fee diffusion of knowledge, by the • n&eans of 
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public education, and the promotion of industry, 
ami consequently of ease and happiness among the* 
people. 

Religion is a source of happiness here, and th» 
foundation of our hopes of it hereafter ; but its ob- 
servance can never, without the worst of oppression* 
form the subject of a penal code. All modes of be- 
lief, and all forms of worship, are equal in the eye 
of the law ; Ivhen they interfere with no private or 
public rights, all are entitled to equal protection in 
their exercise. 

Whatever may be the majority of the professors 
of one religion os sect in the state, it is a persecu- 
tion to force any one to conform to any ceremonies, 
or to observe any festival or day, appropriated to 
worship by the members of a particular religious 
persuasion : this does not exclude a general law, 
establishing civil festivals or periodical cessations 
from labour, for civil purpose* unconnected with 
religious worship, or the appointment of particular 
days on which citizeps of all persuasions should 
join, eaeh according to its own rites in rendering 
tta&ksi to God far any signal blessing, or imploring 
his assistance in any public calamity* 

The innocent should never be made to participate 
in the punishment inflicted on the guilty ; therefore, 
no such effects should follow conviction, as to 
prevent the heir from claiming an inheritance 
through, or from the person convicted. Still less 
should the feelings of nature be converted into in* 
strumeftt* of torture, by denouncing punishment 
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against the children, to secure the good conduct of 
the parent. 

Laws intended to suppress a temporary - evil 
should foe limited to the probable time of its dura- 
tion, or carefully repealed after the reason for enact- 
ing them has ceased. 
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CHAPTER II. 



Containing General Provisions. 



**■ 



SECTION FIRST. 

r 

Art. 1. No act or omission done or made before 
the promulgation of the law which forbids it, can 
foe punished as an offence. 

Art. 2. If an .act or omission foe created ait 
offence by one Jaw, and 4he penalty be encreased 
$y another, »o breach of the first law, committed 
before the promulgation of the second, can be 
punished by inflicting the penalty of the latter. 
But if the penalty be lessened by the second law, 
the offender may, at his request, undergo the penalty 
of the last law only. 

Art. 3.. After a penal law is repealed, no person 
can be arrested, imprisoned, tried, or condemned, 
for a breach of it, while it .was in force, unless the 
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tepealing law has ah express provision to that 
effect. . . . j 

r.,4*?«"4./-The distinction between a favourable 
and an unfavourable construction of laws is abolished. 
Ail penal laws whatever, are to be construed ac- 
cording to .the plain import of their words, taken in 
their usual sense. 

Art. 5. When a second penal law shall direct 
a new penalty, the penalty of the first law shall 
be deemed to be abolished, unless the contrary be 
expressed. ' 

Art. 6. A law which simply commands or 
forbids an act to be done, but which contains no 
denunciation of a penalty, can have none but civil 
-effects, the act or omission which is forbidden, can- 
not be punished as an offence. 

Art. 7. The legislature alone has a right to de- 
clare what shall constitute an offence ; therefore it 
is forbidden to punish, any acts or omissions, not 
prohibited by statute, under pretence that they 
offend against the laws of nature, of religion, mo- 
lality) or any other rule, except written law. 
• Art. 8. Courts are expressly prohibited from 
punishing any acts or omissions which are not for- 
bidden by the letter of the law, under the pretence, 
that they are within its. spirit. It is better that acts 
of an evil tendency, should, for a time, be done with 
impunity, than that courts should assume legislative 
powers ; which assumption, is itself an act more in- 
jurious than any it may purport to repress. There 
are, therefore, no constructive offences. The legist 
ktture, when the necessity appears, will bring such 
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acts as ought to be punished, within the letter of 
the law. 

Art. 9- When a competent tribunal, judging in 
the last resort* hath ieodeied a final judgment, ac- 
quitting or condemning the accused, he can never 
be again prosecuted for the same offence. 

Art. 10. An accusation being an affirmation of 
guilt, it must be proved to the satisfaction of those 
whose province it is to decide. When they enter* 
tain doubts of the fact alleged, or of the application 
of the law, the accused cannot be convicted. 



SECTION SECOND. 

General Provisions Relative to Prosecutions and 

Trials. 

Art. 11. No person accused of any offence, 
shall be compelled by violence or menace, toanswet 
any interrogations relative to his innocence or 
guilt ; nor shall his confession, unless it be given 
freely, without violence, menace, or promise of 
indemnity or favour, be produced in evidence 
against him. 

Art. 12. No person shall be arrested to answer 
for any offence but in the manner and on the evi- 
dence specially set forth in the fourth book of 
this code. 

Art* 13. No search warrant shall issue irt 
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aoy case but in those! provided for, and in the maimer 
directed in the said fourth book. 

Awr. 14. The accused in every stage of tire 
prosecution is entitled to have the advice of such 
coumdtotf-at'law* or other person, as may be era- 
ployed by faun fof hi* defence. If he declare him- 
self unable to procure counsel the .court shall 
assign htna an advocate in the manner directed by 
the fourth book* regulating the practice of criminal 
courts. 

Ant. 15* No trial for any oflfence shall be had, 
but in the presence of the accused. No examina- 
tion of witnesses shall be used on such trial, but 
&feeh a* is taken in the joint presence of the court, . 
the jury, the public prosecutor, and the accused. 
All of whom shall have leave to question the wit- 
ness. Those cases in which testimony is allowed 
to be taken by commission, and which are specially 
provided for in the fourth book, are excepted from 
the provisions of this article* 

Art, 16. All trials for oflfenoes shall be held in 
public. All persons without distinction, have a 
night to be present at such trials, provided however, 
that the court may, on the prayer of the prosecutor 
or the accused, direct witnesses to withdraw until 
they are called for examination ; and may also, in 
the manner directed by the provisions Of the 4th. 
book of this code, remove such persons as shall 
obstruct the administration of justice* 

Art. 17* All final judgments ill trials for of- 
fences, with the reasons on which they are founded, 
shall be distinctly pronounced in open court, in the 
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presence of the accused (if he be in custody) and 
they shall be entered at large on the minutes of the 
court. And in like manner all other judgments, 
orders, or decisions, shall be pronounced and entered 
on the minutes, whenever either the public prose- 
cutor Or the accused shall require the same. 

Art. 18. It shall be lawful for any one, by 
'printing and in writing, as well as by speech, to dis- 
cuss the reasons of any judgment, order, or decree, 
given in the course of any prosecution for an offence, 
and to call in question the legality or propriety of 
the same. 

Art. 19. The process to which the accused is 
entitled by the constitution, to compel the attend- 
ance of his witnesses, shall be granted for witnesses 
who may be in any part of the state, and the sheriff 
of any parish to whom the same may be directed, 
shall serve and return such process, and such wit- 
nesses shall be paid by the state, whenever the 
accused shall be acquitted, and whenever it shall 
appear to the court that the accused, if convicted, is 
unable to pay them. 

Art. 20. All witnesses summoned to attend 
the trial of any offence, shall be protected from 
arrest in any civil suit, and in any penal suit for a 
misdemeanor, while attending on the court, and for 
a reasonable time, while going to or returning there- 
from; unless it shall appear that the witness was 
summoned by collusion merely to protect him from 
arrest. And in case of any arrest contrary to this 
article, any judge of any court of this state, either 
of criminal or civil jurisdiction, except justices of 
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the peace, may grant relief by discharging the per- 
son arrested, first giving notice to the person causing 
the arrest, or to his agent. 

Art. 21. No person , after bei ng acquitted or or- 
dered to be discharged, shall be detained for the 
payment of any fees or costs attending the prosecu- 
tion for which he has been discharged, or for the re- 
imbursement of the sum allowed by law for his sup- 
port, or for any sums whatever due for his mainter 
nance, or for services or supplies, while he was in 
prison. Nor shall any court or magistrate give 
judgment in any suit against a person acquitted or 
discharged for want of prosecution for any such 
fees, or for any such sum, as is allowed by law for 
the maintenance of prisoners. 

Art. 22. The trial by jury, as regulated in the 
fourth book of this code, is declared to be the mode 
of trial for all offences, and it cannot be renounced. 



SECTION THIRD. 



Of Persons amenable to the Provisions of this Code, 
and of the circumstances under which all Acts 
that would otherwise be Offences, may bejustj^ 
fied or excused. 

Art. 23. All persons; whether they be inha- 
bitants of this State, or of any other of the United 
States, or aliens, are liable to be punished for any 
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offence committed in this state, against the Jaws 
thereof. Citizens or inhabitants of the state may 
be punished for acts committed out of the limits 
thereof, in those cases in which there is a special 
provision of law, declaring that the act forbid- 
den, shall be an offence, although done out of the 
state. 

Art. 94* An offence is a voluntary act or omis- 
sion done or made contrary to the directions of a 
penal law. There can, therefore, generally be no 
offence, if the will do not concur with the act ; 
but the law has established exceptions to, and mo- 
difications of this rule; but no modifications or 
exceptions other than those expressly provided, are 
to be allowed. 

Art. 25. No person shall be convicted of any 
offence committed when under ten years of age : 
nor of any offence when between ten and fifteen 
years of age, unless it shall appear by proof to the 
jury, that he had sufficient understanding to know 
the nature and illegality of the act which consti- 
tuted the offence. 

Art. 26. If a minor shall commit an offence 
by command or persuasion of any relation in the 
ascending line ; of his tutor or curator, or any per- 
son acting as such, or of his master, if he be an 
apprentice or servant, then the minor shall be 
punished for such offence by simple imprisonment, 
during one half of the time to which he would have 
been sentenced, had he been of full age. Pro- 
vided such minor have attained the age of fifteen 
years, at the time of the commission of the offence; 
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if under that age, the command or persuasion of 
either of the persons, standing in either of the 
relations to him, which are above enumerated, shall 
-excuse him from punishment, if the offence com- 
mitted be a misdemeanor only ; but if the offence 
be a crime, such minor under fifteen years of age, 
shall, by the order of any judge having cognizance 
•of the offence, be bound as an apprentice to the 
-warden of the state prison, for the purpose of being 
instructed in some trade, in the manner particularly 
provided for in the sixth book. And in all cases 
of crimes committed by minors, the court direct 
that the offender be, either in lieu of, or in addition 
to, the punishment generally provided for the 
offence, be so bound as an apprentice. 

Art. 27. In like manner, a married woman 
committing an offence by the command or persua- 
sion of her husband, shall suffer no greater punish- 
ment than simple imprisonment, for one half of the 
time to which she would have been sentenced, if 
she had committed the offence without such -com- 
mand or persuasion. The relation of husband and 
wife, for the purposes of this article, need not fee 
proved by testimony of the celebration of marriage 
contract. Living together at the time, and general 
reputation, shall be sufficient to reduce the punish- 
ment of the reputed wife, and to increase that of 
the reputed husband, in the manner hereafter 
directed. 

Art. 98. In all cases where a minor shall be 
aided in the commission of an offence, by either 
<tf the persons standing in the relation to him enu- 
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merated in the twenty-sixth article, or if the hus- 
band or the reputed husband shall aid the wife in 
the commission of the offence, or shall be present 
during the time of its commission, without endea- 
vouring to prevent it, either of these circumstances 
shall be proof that the offence was committed by 
their command or persuasion. 

Art. 29. If any minor or married woman, shall 
have committed any offence, and the persons stand- 
ing in relation to such minor, which are enumerated 
in the twenty-sixth article, or the husband of the 
wife, shall be convicted of having persuaded, com- 
manded, or aided in the said offence, then, said per- 
sons so convicted, shall be punished as follows, that 
is to say :— > 

If the minor be under fifteen years of age at the 
time of committing the offeiice, then the duration of 
the punishment, if the same shall consist of impri- 
sonment, and the amount of the fine, if any, which 
would otherwise have been inflicted on such per- 
sons, shall be increased one-half. And if the 
minor shall be above fifteen years, then one-fourth; 
and in either case, if the punishment for such 
offence be imprisonment for life; then one month 
of such imprisonment, in every year, shall be in 
solitude. 

Art. 30. No act done by a person in a state of 
insanity can be punished as an offence. No 
person becoming insane after he has committed 
an offence, can be tried for the same. No person 
becoming insane after he has been found guilty, 
shall be sentenced while in that state. No person 
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sentenced shall be punished, if he afterwards be- 
come and continue insane. 

. And during the continuance of the punishment, 
if the convict be deprived of his reason, so much of 
the punishment as may consist of hard labour, shall, 
during such insanity, cease. 

In all the cases mentioned in this article, the 
court having cognizance of the offence, shall make 
order for securing the person of the accused. The 
manner of ascertaining whether insanity is feigned 
or real, is provided for in the fourth book. 

Art. 31. Private soldiers, nor non-commis- 
sioned officers in the army, or in the militia when 
in actual service, are not liable to punishment for 
misdemeanors committed by the order of any officer, 
whose legal military order they were bound to obey; 
but all officers giving or transmitting the command, 
are liable to the penalties of the law. 

Art. 32. The order of a military superior is no 
justification or excuse for the commission of a 
crime. 

Art. 33. The order, warrant, or writ issued by 
a magistrate or court, shall justify the person exe- 
cuting it for any act done in obedience thereto, 
only in cases wherein the following circumstances 
concur : — 

1. The court or magistrate must have jurisdic- 
tion of the cause, or cognizance of the matter 
in which the order, warrant, or writ was issued.- 

2. The writ, warrant or order, must have all the 
forms required by law for such writs, as it purports 
to be. 
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3. The person executing it, must be an officer 
bound to execute, by virtue of his office, such writs 
as it purports to be, or he must be a person legally 
called upon by such officer, to aid in the execution 
of the order, warrant or writ. 

4. He must have no knowledge of any illegality in 
obtaining or executing the order, warrant, or writ. 

Art. 34. The legal order of a competent 
magistrate or court, if executed by a person duly 
authorized, will justify those acts which are 
expressly commanded by such order, and also all 
those acts which are the necessary means of carry- 
ing the order into execution, but it will justify no 
other acts ; the means allowed as nectessary by law, 
are detailed in the fourth book. 

Art. 35. If one be forced by threats or actual 
violence to do any act, which if voluntarily done, 
would be an offence, he shall be exempted from 
punishment, by proving the following circum- 
stances. — 

1. That he was threatened with the loss of life or 
limb, if he did not perform the act ; and that he had 
good reason to believe, that such threat would be 
executed. 

2. That he made every endeavour which could 
be made by any man of common courage, to resist 
or escape from the power of the person using the 
threats. 

3. That the act of which he is accused, was done 
while he was in the presence of the person using the 
threats or violence, and during the. continuance of 
the same. 
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Art. 36; If one intending to commit an offence, 
and in the act of preparing for, or executing the 
same, shall, thrdugh mistake or accident, do 
another act whifch, if voluntarily dorie, would be an 
offence, he shall incur the penalty for thfc act really 
<kme. Provided, that if theact intended to be done, 
be a misdemeanor, he shall ortly incur the highest 
penalty provided by l&w for the oflferide he intended 
to commit, although the act done Would, if he had 
intended it, hfavfe been a crime. 

But if the intent wk^'to commit a crime, although 
inferior in DEfcREfc, he shall incur the penalty 
provided by law, for the act realty done. 

Art. 37. No event happening through mistake 
or accident in the performance of a lawful act, 
done with ordinary attention, is an offence. 

Art. 38. An act forbidden by law, though done 
through mistake or accident, from the want of 
ordinary care and attention, is punishable. 
The several offences of this nature are enumerated 
in the third book. 

Art. 39. The intention to commit an offence 
shall be presumed whenever the means used are such 
as, in the common course of events, must produce 
the event which is forbidden. 

Art. 40. The fact which constitutes an offence 
being proved; all facts or circumstances on which 
the accused relies to justify or excuse the prohibited 
atet or omission, must be proved by him. 

Art; 41. If any person who shair attempt 
t6 commit an offence, fail in completing the same, 
of is interrupted from any cause, not depending oH 

i2 
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his own will, he shall suffer one half of the 
punishment, to which he would have been sen- 
tenced, if he had completed the whole. 

Art, 42. Military offences are not comprehend- 
ed in this code. 

Art. 43. The Indian tribes residing within the 
boundaries of this state, being governed by their 
own usages, no act done within their boundaries by 
individuals belonging to such tribes, in their inter- 
course with each other, or with other tribes, and 
not affecting any other person, is considered as an 
offence against this code ; in other respects they 
are considered in the same light with other persons 
in the state, both as to protection and liability to 
punishment. 

Art. 44. Offences committed by slaves, form 
the subject of a separate code; they are not included 
in any of the provisions of this. 



SECTION FOURTH. 

Of a Repetition of Offences. 

Art. 45. Any person, who, having been con- 
victed of a misdemeanor, shall afterwards repeat the 
same offence, or commit any other misdemeanor of 
the same nature, shall suffer addition of one 
half to the punishment he would otherwise have 
suffered. If the first conviction was for a crime, 
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the punishment fcr the second offence of the same 
nature, shall be increased one half. 

Art. 46. And if any person having been twice 
previously convicted of crimes, no matter of what 
nature, shall a third time be convicted of any 
crime, he shall be considered as unfit for society, 
and be imprisoned at hard labour for life. 

Art. 47. A previous conviction in -any of the 
United States of America, operates the same effect 
as to the increase of punishment for subsequent of- 
fences, as if the same conviction had taken place in 
this state. 

Art. 48. By offences of the same nature, jn 
this section, are intended all such as are comprised 
within the same general division in the 
chapter of the third book, which relates to the 
nature of different offences. 

Art. 49. Where the punishment of the crime of 
which the offender is a second or third time convict- 
ed, is imprisonment for life, the increased punish- 
ment must consist in seclusion, or such other priva- 
tions as the judges are empowered in the third book, 
to direct, with respect to offenders in general. 



SECTION FIFTH. 

Of Principals, Accomplices, and Accessaries. 

Art. 50. An offence being the doing of an act 
which is forbidden under a penalty imposed by law, 
or omitting to do some act, which under like 
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penalty is directed by law to be done ; those are 
principal offenders who do the forbidden act) or 
who, being bound to do the act enjoined, are 
guilty of the omission. 

Art. 51. If the forbidden act be done by 
several, all are principal offenders. If several are 
bound to perform the act which is enjoined, all who 
omit it are principal offenders. 

Art. 52. When the act constituting the offence 
is actually done by only one or more persons, but 
others are present, and knowing the unlawful intent, 
aid them by acts, or encourage them by words or ges- 
tures ; or if not being actually present, others shall 
keep watch to give notice of the approach of any 
one who might interrupt the commission of the 
offence ; or shall be employed in procuring aid, or 
arms, or instruments for the performance of the act, 
while it is executing ; or shall do any other act at 
the time of executing the offence, to secure the 
safety or concealment of those who perform the 
offence, or to aid them in its execution. All such 
persons are also principal offenders, and may be 
prosecuted and convicted as such. 

Art. 53. When the offence is committed by 
secondary means, without employing the agency 
of a person who may be convicted as a principal 
offender, the person employing and preparing those 
secondary means, is a principal offender, although 
he may not be present, when the means he had 
prepared took their effect. 

Art. 54. Those persons $re^so principals, who 
haying counselled or agreed to the performance of 



119 

the act, shall be present when it is done, whether 
they aid in the execution or not. 

Art. 55. There may be accessaries and accom- 
plices to all offences. 

Art. 56. There can be neither accomplice nor 
accessary, except in cases where an offence has been 
committed. 

Art. 57. All those are accomplices who are not 
present at the commission of an offence, but who, 
before the act is done, verbally or in waiting, shall 
advise or command, or encourage another to com- 
mit it. 

Those who agree with the principal offender to 
aid him in committing the offence, although such 
aid may not have been given. 

Those who shall promise money, or other reward, 
who shall offer any place or political favour, or any 
other inducement ; or shall menace any injury or 
loss of favour, in order to procure the commission of 
an offence. 

Those who shall prepare arms or instruments, 
men, money, or aid of any kind, or do any other 
act prior to the commission of the offence, to faci- 
litate its execution, and knowing that it is intended, 
all these persons are accomplices. 

Art. 58. No person can be found guilty as an 
accomplice to any offence, other than such as he 
has advised or encouraged by some of the means 
set forth in the last preceding article, but it is not 
necessary to render him guilty, that the advice 
should be strictly pursued ; it is sufficient if the 



120 

offence be of the same nature and for the same 
object, as the offence advised or encouraged. 

Art. 59. If in the attempt to commit an offence, 
the principal offender shall make himself liable to 
punishment for any other act committed by mistake 
or accident* according to the 36th article of this 

book, his accomplices in the offence intended to be 
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committed, shall be considered as accomplices in 
the act really committed, and shall be punished in 
the same manner as the principal. 

Art. 60. If the principal offender be under 
fifteen years of age, whether he be found of suffi- 
cient intelligence to understand the nature and ille- 
gality of the act or not, and there be an accomplice 
of full age, the punishment of such accomplice shall 
be increased one half ; and if the principal 
offender be a minor, above fifteen, then the punish- 
ment of the accomplice shall be increased one 

QUARTER. 

Art. 61. In all other cases, the accomplice shall 
incur the same punishment with the principal 
offender. 

Art. 62. Accessaries are those who knowing 
that an offence has been committed, conceal the 
offender, or give him any other aid, in order that 
he may effect his escape from arrest or trial, or the 
execution of his sentence ; he who aids the offender 
in preparing and making his defence at law; or 
who procures him to be bailed, although he may 
afterwards abscond, shall aot be considered as an 
accessary; 
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Art, 63. The following persons cannot be pu- 
nished as accessaries. 

1 . The husband or wife of the offender. 

9. His relations in the ascending or descending 
line, either by ,affinity or consanguinity. 

3. His brothers or sisters. 

4. His domestic servants. 

Art. 64. The accessary shall be punished by 
fine and simple imprisonment in the manner 
directed by the third book. 

Art. 65. The accomplice may be arrested, tried, 
and punished, before the conviction of the principal 
offender, and the acquittal of the principal shall be 
no bar to the prosecution of the accomplice, but on 
the trial of such accomplice, the commission of the 
offence must be clearly proved, or the accomplice 
cannot be convicted. 

Art. 66. The accessary may be arrested, but not 
tried without his consent before the conviction of 
the principal, and the acquittal of the principal 
shall discharge the person named as accessary. 
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BOOK FOURTH. 



CHAPTER TENTH. 



OF THE WRIT OF HABEAS CORPUS, 



SECTION FIRST. 

Definition and Form of this Writ. 

Art. 1. A writ of habeas corpus is an order in 
writing, issued in the name of the state, by a judge 
or court of competent jurisdiction, directed to any 
one having a person in his custody, or under his 
restraint, commanding him to produce such 
person at a certain time and place, and to state 
the reason why he is held in custody, or under 
restraint. 

Art. 2. The writ of habeas corpus is to be, as 
nearly as circumstances will permit, in the follow- 
ing form, to wit: — 

The state of Louisiana to A. B. You are com- 
manded to have C. D. in your custody, as is said, 
detained, or under your restraint, kept, before E. F. 
judge of (describing the office of the magistrate issu- 
ing the writ, or if issued by a court, inserting the 
style of such court) on the day of 

at o'clock, in the forenoon or afternoon (as the 
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case may be) of the same day, at (naming the place) 
and that you then and there state in writing, the 
cause of detaining the said person, and produce 
your authority for so doing, and hereof you are not 
to fail under the heavy penalties denounced by law 
qgainst those who disobey this writ. E. F. judge, 
&c. or G. H. clerk of the court of, &c. 

Art. 3. The writ of habeas corpus (if issued by 
a judge) must be signed by him, or (if issued by a 
court) must be signed by the clerk, and sealed with 
the seal of such court. 

Art. 4. The proceedings under this writ .are 
considered as the most effectual safeguard of per- 
sonal liberty against public or private attempts to 
invade it. It is therefore declared, that in all cases 
where there may be any doubt on the construction 
of any provision in this chapter, that construction 
must be given which is most favourable to the per- 
spji applying for relief under it, and which will give 
the most extensive operation in all cases, to the 
remedies hereby provided against illegal restraint. 

Art. 5. The writ of habeas corpus is not to be 
disobeyed for any defect of form. It is sufficient ; 
1st. If the person to whom it is directed, be de$ig* 
nated, either by the style of his office (if he have 
any) or by such other appellation or description, as 
may make it understood by one of common under- 
standing, that he is the person intended, and any 
one who may be served with this writ, who has, in 
fact, the custody of the person directed to be pro- 
duced, or who exercises a restraint over him, 
cannot avoid ohedieace thereto, although the writ 
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may be directed to him by a wrong name, a false 
description, or even although it be directed to 
another. 2nd. It is sufficient if the person who is 
directed to be produced, be designated by name, 
or if the name be unknown or uncertain, if he be 
described in any other way so as to make it 
understood by one of common understanding, who 
is the person intended. 3rd. The name and office 
of the judge, or the style of the court issuing the 
writ, must be either stated in the body of the writ, 
or by the signature thereof, so as to show suffi- 
ciently the authority for issuing the same. If the 
time of making the return should be omitted, the 
writ is to be obeyed without delay ; if no place be 
inserted, it must be obeyed, by making the return 
at the dwelling of the judge, or the usual place 
of holding the sessions of the court, whichever 
issued the same. 

Art. 6. The insertion of words in the writ, other 
than those contained in the above given form, or 
the omission of any which are inserted in such 
form, shall not vitiate the writ, provided the sub- 
stantial parts enumerated in the preceding article 
are preserved. 



SECTION SECOND. 

Who has authority to issue writs of Habeas Corpus, 
and in what case, and how they are to be applied 

f° r - 

Art. 7. The district courts, and the criminal 
court, as now established, and all other courts 
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■"which may hereafter be established, having juris- 
diction in civil causes, to the amount of more than 
three hundred dollars, or of criminal cases where 
the punishment is more than one year's imprison- 
ment at hard labour ; and the judges of such courts 
have power to issue writs of habeas corpus, directed 
to any person within their respective districts. 

Art. 8. When the judge of any district is 
absent, interested, or incapable, from whatever 
cause, of acting, and there is no judge of a criminal 
court in such district, a writ of habeas corpus may 
be issued by a judge of competent authority, in any 
of the adjoining districts — provided, the absence, 
interest; or inability of the judge of the district, 
where the illegal imprisonment is said to exist, be 
made to appear by the oath of the party applying, 
or other sufficient evidence. 

Art. 9. The writ of habeas corpus may be ob- 
tained by petition addressed to any court or judge, 
having authority to grant the same — signed either 
by the party, for whose relief it is intended, or any 
other person on his behalf. The petition must 
state in substance : — 

1. That the party is illegally imprisoned or re- 
strained in his liberty, and by whom, naming both 
parties — if their names are known, or designating 
or describing them, if they are not. 

2. If the confinement or restraint is by virtue, or 
under colour of any judicial writ, order, or process, 
a copy thereof must be annexed, or it must be 
averred that such copy has been demanded and re- 
fused. 
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3. If the confinement or restraint be by virtue of 
judicial process, regular in form* but illegally ob^ 
tained or executed, it must be set forth in what 
the illegality consists. 

4k If the confinement or restraint be not by virtue 
of any judicial process, then the petitioner need 
only state that the party is illegally confined or re- 
strained. 

5. The petition must contain a prayer for the 
writ of habeas corpus. 

6. It must be sworn to be true, at least according 
to the belief of the person making the application. 

Art. 10. : Any court or judge empowered to 
grant writs of habeas corpus, on receiving such 
petition, shall, without delay, grant the same ; un- 
less it appear from the petition itself, or from docu- 
ments annexed, that the party can neither be dis^ 
charged nor admitted to bail, nor in any other 
manner relieved. 

Art. 11. A writ of habeas corpus is granted 
in court by the signature of the clerk, and affix* 
ing. the seal of the court to the writ.* It is granted 
by the judge, by his signature only. 

Art. 12» Whenever the court* or judge, duly 
authorised, shall know, or have reason to believe;; 
that any one, in the district of such judge or court; 
is illegally confined or restrained in his liberty, they 
shall issue a writ of habeas corpus, for his relief, 
although no petition be presented, or application 
made for such writ. 

Art. 1 3, Whenever it shall appear, by the oath 
of a credible witness, or other satisfactory evidence, 
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that any one is held in illegal confinement or cus- 
tody, and there is good reason to believe that he 
will be carried out of the state, or suffer some irre- 
parable injury, before he can be relieved in the 
usual course of law ; or whenever a writ of habeas 
corpus has been issued and disobeyed, any court or 
judge, empowered to issue writs of habeas corpus, 
shall make a warrant, directed to any sheriff or 
other executive officer of justice, or any other per* 
son who may agree to execute the same, command^ 
ing him to take and bring the prisoner, so illegally 
confined, before such judge, to be dealt with ac- 
cording to law. 

Art. 14. Where the proof mentioned in the 
preceding article, is sufficient to justify an arrest of 
the person, having the prisoner in custody for any 
offence against the provisions of this code, in favour 
of personal liberty, the judge may add to the warrant 
an order of arrest of such person for such offence, 
who shall be brought before the judge, and shall be 
examined and committed, bailed or discharged, ac- 
cording to the directions contained in the 
chapter of this book, relative to arrests. 

Art. 15. Any officer, or other person to whom 
the warrant mentioned in the two last preceding 
articles shall be delivered, shall execute the same, 
by bringing the person held in custody (and the 
person who detains him, if so commanded by the 
warrant) before the judge or court, issuing the same, 
who shall inquire into the cause of his imprison- 
ment or restraint, and either discharge, bail, or re- 
mand the party into custody, as is directed in this 
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chapter in cases of returns of writs of habeas 
corpus. 

Art. 16. The person to whom the warrant 
mentioned in the three last preceding articles may 
be directed, shall, for the execution thereof, have 
the same powers, and be bound by the same rules 
as are designated in the chapter relative to die 

execution of warrants of arrest ; but the said war- 
rant may be executed in any parish of the state, into 
which the party for whose relief it issued may have 
been carried, without any endorsement of such writ, 
as is required in cases of arrest. 

Art. 17- No fees or emolument whatever shall 
be received by any judge, clerk, or other officer, 
for granting a writ of habeas corpus, but the ex- 
pences of conducting the prisoner before the court 
or judge, .must be tendered to the person having 
charge of him, at the rate of twenty-five cents for 
each mile, unless the judge granting the writ, be 
satisfied that the applicant is unable to pay such 
expences, and shall, by writing on the back of said 
writ, direct that they be advanced by the person 
having the custody of the prisoner, and the judge 
may on the return, either direct that such expences 
be paid by either party, or by the state, or the parish, 
as circumstances may render proper. 

Art. 18. In all cases where the law does not 
otherwise specially provide, every one has a right to 
dispose of his own person uncontrolled by any 
other individual. When the right is interfered with 
by detaining the person against his will, witbiu 
certain limits, either by threats, by the fear of injury. 
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or by bonds, or other physical and material obsta- 
cles, the party is said to be confined or impri- 
soned, and to be in custody of the person, who 
continues such detention. A person also has the 
custody of another, who does not confine him 
within certain limits, but, by menace or force, directs 
his movements, and obliges him against his will, to 
go or remain where he directs. 

When no such detention within certain limits 
exists, but an authority is claimed and exercised of 
general control over the actions of the party against 
his consent, he is said to be under the restraint 
of the person exercising such control. 

In all cases whatever, where such imprisonment, 
confinement, custody or restraint exists, which is 
not authorised by positive law, or is exercised in a 
mode or degree not authorised by law, the party 
aggrieved may have relief by writ of habeas corpus. 

Art. 19. When a person claiming to be free, 
shall be held as a slave, relief may be granted by 
habeas corpus, and his discharge shall be full evi- 
dence of his liberty against the person claiming him 
as a slave, unless he shall, within ten days after such 
discharge, institute a civil suit, in which he may 
obtain a sequestration of the body of the party so 
discharged, provided he give the security required 
by law in case of sequestration, and produce 
such evidence of his property, as will satisfy the 
judge of any court having cognizance of the cause,- 
that the party is a slave, and that the plaintiff is en- 
titled to his services. 

But unless such suit be instituted, within the 
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time aforesaid, the party who held him as a slave, 
shall be for ever barred from making any claim to 
the services of the person so discharged ; and on 
the trial of such suit, the discharge shall be pre- 
sumptive evidence of the liberty of the party dis- 
charged, and throw the burthen of proof on the 
person claiming him as a slave. 



SECTION THIRD. 

How the Writ of Habeas Corpus is served and i e- 

turned. 

Art. 20. This writ is served by delivering the 
original to the person to whom it is directed, or to 
him in whose custody, or under whose restraint the 
party for whose relief it is intended, is detained. If 
he refuse to receive it, he must be informed verbally 
of the purport of the writ. If he conceal himself, 
or refuse admittance to the person charged with the 
service, the writ must be fixed in some conspicuous 
place on the outside, either of his dwelling-house, 
or of the place where the party is confined. 

Art, 21. Any free white male person, capable 
of giving testimony, may serve the writ. 

Art. 22. Its service is proved by the declaration 
on oath, and in writing, of the person making the 
service. 

Art. 23. It 4s the duty of the ptrson upon whQpn 
a writ of habeas corpus is served, whether such-writ 
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be directed to him or not, to obey and return the 
same without delay. 

Art. 24. This is done by producing, as directed, 
the person intended to be released, if in his custody, 
or under his power or control, and by making a 
return in writing on the back of the writ, or annexed 
to it, which must state plainly and unequivocally :-<- 

1st. Whether he have or have not the party in his 
power or custody, or under his restraint. 

2nd. By virtue of what authority, or for what 
cause he took or detains him. 

3rd. If he had the party in his power, or custody, 
or under his restraint, at any time within three days 
prior to the date of the writ, but has transferred such 
custody or restraint to another; then stating par- 
ticularly, to whom, at what time, for what cause, 
and by what authority such transfer took place. 

4th. If he have the party in his custody, or under 
his restraint, by virtue of any writ, or warrant, or 
other written authority, the same must be annexed 
to the return . 

Art. 25. The return must be signed by the per- 
sons making the same, and attested on oath. 

Art. 26. Whenever a writ of habeas corpus 
shall be taken out for any one in custody, by virtue 
of the final judgment, sentence, or decree of any 
competent tribunal, either of civil or criminal 
jurisdiction, the officer having legal custody of such 
person need not produce him, unless specially 
directed to do so, notwithstanding such final judg* 
raent in the c^ses hereafter provided for; but it 
shall be sufficient to make a return in writing, an- 
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Hexing the order or execution, by virtue of which 
the party is detained. Provided always : that for 
any special cause for which relief may legally be 
granted, either set forth in the affidavit, on which 
the writ of habeas corpus is issued, or appearing on 
the return, the judge may order the prisoner to be 
brought up, notwithstanding such final judgment, 
sentence, or decree, and may proceed to give the 
relief to which the party is entitled. 

Art, 27. The return to a writ of habeas corpus, 
must be made within twelve hours after the service, 
or sooner, if required by the writ, if the party to be 
relieved by it is within twelve miles of the place of 
return. If he be at a greater distance, then he must 
make the return, allowing one day for every twenty 
miles distance, which the party must travel, in order 
to make the return, and in proportion for a greater 
or less distance. 



SECTION FOURTH. 

The Mode of Enforcing a Return. 

Art. -28. When it appears to the court or judge, 
issuing the writ, that it has been duly served, if the 
person intended to be relieved, is not produced at 
the time, which is required by the provisions of this 
chapter, the judge who issued the writ, or, if issued 
by a court, the said Gourt, or any judge thereof, 
shall make a warrant directed to any executive offi- 
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cer of justice, or other person willing to execute the 
same, commanding him to take the person who 
has disobeyed the writ into custody, and to bring 
him before the judge or court which issued the 
warrant, to be dealt with according to law; and if, 
on being brought before the court or judge, he shall 
refuse to return the writ, or does not produce the 
person he was ordered to bring up, in the cases 
wherein he is by the provisions of this chapter 
obliged to produce him, he shall be committed to 
prison, and remain there until the effect of the writ 
shall be produced, and until he shall pay all the 
costs of the procedure, and shall moreover be liable 
to the penalties imposed by law, for disobedience to 
the said writ, and for any other offences against 
personal liberty, of which he may have been guilty, 
in the imprisonment or detention complained of. 

Art. 29. In the case provided for by the last 
preceding article, the person intended to be relieved 
by the writ of habeas corpus, must be brought up 
in the manner directed by the 13th article of this 
section. 

Art. 30. Whenever, from the sickness or infirr 
mity of the person directed to be produced, he can- 
not, without danger of his life, be brought before 
the judge, the party in whose custody he is, may 
state that fact in the return of the writ; and if it be 
made to appear, by the certificate of a physician 
regularly admitted to practice, and the testimony 
of two other witnesses, and the signature of the 
party intended to be relieved, if he can write; 
then, if the judge be satisfied of the truth of the 
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allegation, and if the return be otherwise sufficient, 
it shall be good without the production of the per- 
son, and the judge may either go to the place where 
the prisoner is confined, if he think justice requires 
it, or he may proceed, when he is satisfied with 
the truth of the allegation, as in other cases, to 
decide on the return. 

Art. 3 1 . The death of the prisoner, or any other - 

INEVITABLE ACCIDENT, Or SUPERIOR FORCE, 

will be a good return to excuse the production of 
the prisoner ; provided proof of such fact be given to 
the perfect satisfaction of the court or judge issuing 
the writ ; but this, as well as any other matter 
alleged in any return, may be contested in the 
manner hereinafter mentioned. 

Art. 32. When any one shall die, while under 
imprisonment, it shall be the duty of the person in 
whose custody he was at the time of his death, 
without any delay, to give notice thereof to the 
coroner of the parish, or, in case of his absence or 
inability to attend, to a justice of the peace, who 
shall summon a jury of householders in the said 
parish, to consist of not less than nine, nor more 
than thirteen, who shall view the body, and, being 
first duly sworn, shall inquire into the manner in 
which the person came by his death ; and the said 
jury shall, in all cases, cause the body to be in- 
spected by a surgeon or physician duly admitted, 
and examine him, as well as all other persons they 
may call as witnesses, upon oath ; and the coroner 
or justice shall have power to summon witnesses, 
and if they do not appear, compel their attendance 



135 

by warrant. And the said) jury, or a majority of 
them, shall make and sign an inquest or certificate, 
stating that they have examined witnesses, and are 
satisfied that the body produced to them is that of 
such a person (naming him) and setting forth the 
manner in which he came by his death, which in- 
quest shall be left with the person who had the 
custody of the deceased at the time of his death, 
unless it shall appear by the said inquest, that the 
death of such prisoner was caused by a crime ; in 
which case the coroner or justice shall send the 
inquest to the court having cognizance of the 
crime, and shall immediately issue a warrant for 
the arrest and commitment of the party, who shall 
appear by such inquest to be guilty. And where- 
ever the death of a prisoner is returned as a reason 
for not producing him in the return of a habeas 
corpus, the inquest proving such death, must be 
annexed to the return. 



SECTION FIFTH. 

Of the Proceedings on the Return. 

Afct. 33. The judge or court before whom a 
person is brought on a habeas corpus, shall examine 
the return and the papers, if any, referred to in it, 
and if no legal cause be shewn for the imprison- 
ment or restraint; or if it appear, although legally 
committed, he ha? not been prosecuted, tried, or 
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sentenced, within the periods for those purposes 
respectively limited by the chapter of this 

book, or that for any other cause the imprisonment 
or restraint cannot legally be continued, he shall 
discharge him from the custody or restraint under 
which he is held. 

Art. 34. If it appear that the party has been 
legally committed for an offence, bailable of 
right, or if he appear by the testimony offered 
with the return, to be guilty of such an offence, 
although the commitment be irregular, or there be 
no commitment, he shall bail the prisoner, if good 
bail be offered. 

Akt. 35. In cases which are not bailable 
of right, the judge has a discretion, the exercise 
of which involves a high responsibility. It must, 
of necessity, be left to his sagacity and prudence to 
distinguish between those presumptions, which 
leave a strong probability of guilt, and those which 
are too slight to justify imprisonment, previous to 
the trial. In the latter case only of presumptions, 
which are not strong, he may admit to bail. This 
discretion, however, cannot be exercised at all, — 
1st. Where the crime has been freely confessed 
before a magistrate. 2nd. Where it is positively 
and directly charged by the oath of a credible wit- 
ness present at the act. 3rd. Where an indictment 
has been found, charging the prisoner with an 
offence not bailable of right. 

Art. 36. If the party be not entitled to his 
discharge, and cannot be bailed, the judge must 
remand him to the custody, or place him again 
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under the restraint from which he was taken, if 
such custody or restraint be legal, or otherwise 
place him in the custody or power of such person, 
as by the law of the state, is entitled thereto. 

Art. 37. If the judge cannot immediately 
determine the case, he may, until judgment be 
given on the return, either place him in the cus- 
tody of the sheriff of the parish where the return is 
made, or place him under such care, and in such 
custody, as his age or other circumstances may 
require. 

Art. 38. If it be shewn by the return that the 
person is detained by virtue of an informal or void 
commitment, yet if from the documents on which 
it was made, or from other proof, it appear that 
there is good cause for commitment, the prisoner 
shall not be discharged — but the judge or court 
before whom he is brought, shall either commit him 
for trial, or admit him to bail, in cases where, by 
law, he may be bailed. 

Art. 39. In order to enable the judge before 
whom a return to a writ of habeas corpus is made, 
to perform the duty required by the last preceding 
section, the officer having the custody of any person 
committed for any offence, for whose relief such 
writ is granted, must shew the same to the magis- 
trate who made the commitment, or to the clerk of 
the court (if the papers relative to the commitment 
have been delivered to him), and it shall thereupon 
be the duty of such magistrate or clerk, to attend 
at the hour and place of the return, and exhibit to 
the judge or court, to which the same is made, all 
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the proofs and documents relative to the said com- 
mitment ; and if such magistrate or clerk neglect to 
attend, the judge or court is authorised, on proof 
of his having had the notice required by this 
article, to enforce his attendance by warrant of 
arrest, and the party when arrested, shall be kept 
in custody until he perform the duty required by 
this article. 

Art. 40. When it appears by the return that 
the person soliciting his discharge, is in custody, on 
any civil process, or that any other person has an 
interest in continuing his imprisonment or restraint, 
no order shall be given for his discharge, until it 
appear that the plaintiff, in such civil suit, or the 
person so interested, or their attornies or agents, if 
either are within twenty miles, have had reasonable 
notice of the issuing and return of such writ of 
habeas corpus. 

Art. 41. The party brought before the judge 
on the return* of the habeas corpus, may deny any 
of the material facts set forth in the return, or allege 
any fact, to shew either that the imprisonment or de- 
tention is unlawful, or that he is then entitled to his 
discharge, which allegations or denials must be on 
4>ath — and thereupon the judge shall proceed in a 
Suinmary way, to hear testimony, and the argu- 
ments, as well of the party interested, civilly, if 
any there be, as of the prisoner, and the person who 
holds him in custody, and shall dispose of the pri- 
soner as the case may require. 

Art. 49. If it appear on the return, that the 
prisbttef is in custody by virtue of process from any 
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court legally constituted, he can be discharged only 
in one of the following cases : — 

1. Where the court has exceeded the limits of 
its jurisdiction, either as to matter, place, sum, or 
person . 

2. Where, though the original imprisonment was 
lawful, yet by some act, omission, or event, which 
has taken place afterwards, the party has become 
entitled to his liberty. 

3. Where the process is defective in some sub- 
stantial form required by law. 

4. Where the process, though in proper form, 
has been issued in a case, or under circumstances 
where the law does not allow process or orders for 
imprisonment or arrest to issue. 

5. Where, although in proper form, the process 
has been issued or executed by a person either un* 
authorised, or improperly authorised to issue or 
execute the same, or where the person having the 
custody of the prisoner under such process, is not 
the person empowered by law to detain him. 

6. Where the process appears to have been ob- 
tained by false pretences or bribery. 

7. Where there is no gieneral law, nor any judg- 
ment, order, or decree of a court, to authorise the 
process, if in a civil suit, nor any conviction, if iA 
a criminal proceeding. 

But no judge or court, on the return of a habeas 
corpus, shall in any other matter inquire into the 
legality or justice of a judgment of decree of a 
court, legally constituted, and in all cases whete it 
appears that there is a sufficient legal cause for tite 
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commitment of the prisoner for an offence, although 
it may have been informally made, or without due 
authority, or the process may have been executed 
by a person not duly authorised, the judge shall 
make a new commitment, in proper form, and 
directed to the proper officer, or admit the party to 
bail, if the case be bailable. 

Art. 43. The order of discharge made by a 
court or judge, on the return of a habeas corpus, 
has no other effect than that of restoring the party 
to liberty, and securing him from any future im- 
prisonment or restraint for the same cause ; it is not 
conclusive, as to any other civil right, except with 
respect to persons claimed as slaves, which is herein 
specially provided for. 

Art. 44. No person who has been discharged 
by order of a court or judge, on a habeas corpus, 
shall be again imprisoned, restrained, or kept in 
custody for the same cause, unless he be afterwards 
indicted for the same offence. But it shall not be 
deemed to be the same cause, — 

1 . If after a discharge for defect of proof, or for 
any material defect in the commitment, in a cri- 
minal case, the prisoner should be again arrested on 
sufficient proof, and committed by legal process for 
the same offence. 

2. If in a civil suit, the party has been discharged 
for any illegality in the judgment or process, and is 
afterwards imprisoned by legal process, for the same 
cause of action . 

3. Generally, whenever the discharge has been 
ordered on account of the non-observance of any of 
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the forms required by law, the party may be a 
second time imprisoned, if the cause be legal, and 
the forms required by law observed. 

Art. 4f5. When a judge, authorised to grant 
writs of habeas corpus, shall be satisfied that any 
person in legal custody, on a charge for any offence, 
is afflicted with a disease, which will render a 
removal necessary for the preservation of his life, 
such judge may order his removal, on his giving 
bail with two securities, in such sum as shall be 
ordered by the judge, that he will surrender himself 
to the same custody, whenever he shall be there- 
unto required, or the judge may in such case, 
where the prisoner is manifestly unable to procure 
bail, put him in the custody of an executive officer 
of justice, whose duty it shall be to watch over the 
said prisoner in the place to which he may be re- 
moved, to prevent his escape. Provided, that the 
fact of such disease, and the necessity of removal, 
shall appear by the oaths of two physicians or sur- 
geons duly admitted to practice, and that the phy- 
sician who shall attend on such prisoner after his 
removal shall also take an oath that he will give 
notice to a magistrate as soon as in his opinion the 
said prisoner may safely be returned to his impri- 
sonment, which magistrate shall, on receiving such 
notice, issue a warrant for his removal to the place 
in which he was formerly confined. 
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SECTION SIXTH. 

General Provisions. 

Art. 46. No person shall be discharged qnder 
the provisions of this chapter, who is in custody on 
a commitment for any offence, exclusively cog- 
nizable by the courts of the United States, or by 
order, execution, or process, issuing out of such 
courts, in cases where they have jurisdiction, or 
who is held by virtue of any legal engagement, or 
inlistment in the army, or who being subject to the 
rules and articles of war, is confined by any one, 
legally acting under the authority thereof, or who 
is held as prisoner of war, under the authority of 
the United States. 

Art. 47. There is no other writ of habeas corpus 
known in the law of this state, but that described 
and provided for in this chapter — courts having oc- 
casion to direct the production of prisoners before 
them, either to prosecute, to give testimony, or for 
any other purposes than that of examining into the 
cause of their imprisonment, may command the pro- 
duction of such prisoners by an order of court, en- 
tered on their minutes}, and certified to the officer 
having charge of such prisoner. 
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SECTION SEVENTH. 

Penalties for the Breaches of the Duties enjoined 

by this Chapter. 

Art. 48. Any judge empowered by this chapter 
to issue writs of habeas corpus, who shall refuse to 
issue such writ, when legally applied to, in a case 
where such writ may lawfully issue, or who shall 
unreasonably delay the issuing of such writ, or who 
in cases where such writ is allowed to issue, with- 
out any proof, shall wilfully omit to issue, or 
wilfully and unreasonably delay the issuing such 
writ, shall for every offence forfeit the sum of two 
thousand dollars. 

Art. 49. Any judge so authorised, who shall re- 
fuse, or wilfully omit to perform, any other of the 
duties imposed on him by this chapter, or shall un- 
reasonably delay the performance thereof, by which 
refusal, omission, or negligence, any illegal im- 
prisonment is caused, or prolonged, shall forfeit one 
thousand dollars. 

Art. 50. Any executive officer of justice to 
whom a writ of habeas corpus, or any other warrant, 
writ, or order, authorised by this chapter, shall 
be directed, delivered, or tendered; who shall refuse, 
or qeglect to serve, or execute the same, as by this 
chapter is directed, or who sh^Jl unreasonably delay 
the service or execution thereof, shall forfeit one 
thousand dollars. 
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Art. 51. Any one having the person in his cus- 
tody, or under his restraint, power, or control, for 
whose relief a writ of habeas corpus is issued, who, 
with intent to avoid the effect of such writ, shall 
transfer such person to the custody, or place him 
under the power or control of another, or shall 
conceal him, or change the place of his confine- 
ment, with intent to avoid the operation of such 
writ, or with intent to remove him out of the state, 
shall forfeit two thousand dollars, and may be im- 
prisoned at hard labour, not less than one, nor more 
than five years. 

Art. 52. In a prosecution for any penalty in- 
curred, under the last preceding article, it shall not 
be necessary to shew that the writ of habeas corpus 
had issued at the time of the removal, transfer, or 
concealment therein mentioned, if it be proved that 
the acts therein forbidden, were done with the 
intent to avoid the operation of such writ. 

Art. 58. Any one having the person for whose 
relief a writ of habeas corpus is issued, in his cus- 
tody, or under his power or control, who (without 
being guilty of any of the acts made punishable by 
the last preceding article) shall, after being legally 
served with such writ, neglect or refuse to produce 
such person, in cases where, by the provisions of 
this chapter, he is bound to produce him, shall 
forfeit one thousand dollars. 

Art. 54. Any person to whom a writ of habeas 
corpus is directed, and on whom it is duly served/ 
who shall neglect or refuse to make return thereto; 
in the manner directed by the section of this 
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chapter, shall . forfeit five hundred dollars, even if 
he have not the party whom it is intended to relieve 
in his custody, or under his power or control. 

Art. 55. Any sheriff or his deputy, any gaoler or 
coroner, having custody of any prisoner committed 
on any civil or criminal process of any court or ma- 
gistrate, who shall neglect to give such prisoner a 
copy of the process, "order, or commitment, by vir- 
tue of which he is imprisoned, within three hours 
aftfr demand, shall forfeit five hundred dollars. 

Art. 56. Any magistrate, who, on receiving no- 
tice of the issuing of a habeas corpus for any person 
committed by him for any offence, shall neglect to 
attend at the return of the habeas corpus, in the 
manner directed by the 39th article of this chapter* 
shall forfeit three hundred dollars— unless, before 
receiving such notice, he shall have returned the 
papers relative to such commitment, to the clerk of 
the court, having cognizance of the cause. 

Art. 57. Any person who knowing that another 
has been discharged by order of a competent judge* 
on an habeas corpus, shall, contrary to the provi- 
sions of this chapter, arrest or detain him again for 
the same cause, which was shewn on the return of 
such writ, shall forfeit five hundred dollars for the 
first, and one thousand five hundred dollars for a 
second offence. 

Art. 58. Any able-bodied male inhabitant of 
this state, above the age of 18 and under 50 years 
of age, who shall, when legally called on for that 
purpose, refuse to aid a magistrate, executive offi- 
cer of justice, or other person, legally authorised 
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to serve or execute any writ, commitment, or order* 
issued by virtue of this chapter, in the service or 
execution of such writ, warrant, or order, shall for- 
feit fifty dollars. 

Art. 59. All the pecuniary forfeitures incurred 
under this section shall enure to the use of the party 
for whose benefit the writ of habeas corpus issued, 

and shall be sued for and recovered, with costs, by 

the attorney-general, or district attorney, in the 
name of the state, by information, and the amount 
when recovered shall, without any deduction, be 
paid to the party entitled thereto. 

Art. 60. The recovery of the said penalties shall, 
be no bar to a civil suit for damages, or to a crimi- 
nal prosecution, for such of the said acts or omis- 
sions, as may in the third book of this code, be de- 
clared to be an offence. 
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